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PRELIMINARY ORDER

On March 22, 2002, Texas-New Mexico Power Company (TNMP) filed a request for a
waiver of the requirements of P.U.C. SussT. R. 25.181(h)(3). This rule sets the guiddines for the
energy efficiency provisons of PURA § 39.905.1 P.U.C. SuBsT. R. 25.181(h)(3), in particular, States
that an individua energy dficiency service provider (provider) and its affiliates may not receive more
than 20% of the total incentive payments available for a particular standard offer program (SOP).
TNMP only received gpplications from five potentid providers for the Residentid/Smal Commercid
SOP and four for the Hard to Reach SOP. TNMP believes that three of the five applicants in the
Resdentid/Small Commercial SOP are affiliated to one another and three of the four gpplicants in the
Hard to Reach Standard SOP are affiliated to one another. The gpplicants dlegedly afiliated are
SESCO, Quality Conservation Services, Inc. (QCS) and Free Lighting Corporation. TNMP contends
that due to the lack of available potentid project sponsors in its service areg, it must offer cortracts to
these applicants in order to meet the requirements of PURA 8 39.905. Therefore it seeks a waiver
from P.U.C. SuBsT. R. 25.181(h)(3). SESCO denies it is affiliated with QCS or Free Lighting
Corporation and requested a hearing. Commisson Staff, in its June 13, 2002 filing, Satesthat thereis
insufficient evidence to make a determination of affiliate datus of the three companies, but that the
Commission should grant the waiver regardless whether SESCO, QCS and Free Lighting Corporation
are dfiliated.

1 public Utility Regulatory Act, TEx. UTIL. CoDE ANN. §§ 11.001-64.158 (Vernon 1998 & Supp. 2002) (PURA).
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The Public Utility Commisson of Texas (Commisson) referred this case to the State Office of
Adminigrative Hearings (SOAH) on June 3, 2002, for assgnment of an adminidrative law judge (ALJ)
to conduct a hearing and issue a proposa for decison. The order of referra requested that parties
provide alist of issues for the purposes of a preliminary order. On June 13, TNMP, Commisson Staff
and SESCO, Inc. filed ligs of issues to be addressed, issues not to be addressed and issues to be
briefed. Based on the issues filed by the parties, the Commission issued an Order Requesting Briefing
on Threshold Legd/Policy I1ssue on June 22. Commission Staff, TNMP and SESCO filed briefs on July
2.

l. THRESHOLD LEGAL/POLICY DETERMINATION

Partiesfiled briefs addressing the following legd and policy question. The following statement of
position was reached in consderaion of arguments of the parties. Accordingly, pursuant to the
Adminigtrative Procedure Act, TEX. Gov'T CODE ANN. 8§2001.058(c) (Vernon 2000 and Supp.
2002), the Commission gates its position on the following threshold issue:

As a matter of law or poalicy, is the lack of potential project sponsors in a utility’s
service area sufficient basis on which to grant a waiver pursuant to P.U.C. Subst. R.
25.181(h)(3) without making a determination whether certain applicants are affiliated

to one another?

P.U.C. SuBsT. R. 25.181(h)(3) prohibits an energy efficiency service provider and its affiliates
from receiving more than 20% of the total incentive payments available for a particular sandard offer
program. If a utility can demondrate thet it would not be able to meet its annud energy savings god
under this limitation, it may petition for awaiver of this limitation. The 20% limitation in P.U.C. Subst.
R. 25.181(h)(3) was adopted to ensure that no one energy efficiency service provider would
monopolize avallable funds, to encourage competition in the energy efficiency services market, and to

give dl potentia project Sponsors an opportunity to participate.
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In this instant proceeding, only four energy efficiency service providers submitted gpplicationsin
the Hard-to-Reach SOP and only five energy efficiency service providers submitted applications in the
Resdentid/Smal Commercid SOP. Consequently, every one of the gpplicantsis ensured participation
and the underlying issues addressed by the limitation are not present here.  Further, the Commisson
takes note that ro potentia provider claming that it may be denied the opportunity to participate in the
programs at issue has intervened in thisingtant docket.

SESCO argued, however, that a utility cannot demondrate its inability to meet its god unlessit
is first determined whether one or more gpplicants are affiliated to one another. Staff and TNMP
responded that the lack of potentid applicants is a sufficient basis on which to grant the good cause
waiver. The Commission notes that continuing this proceeding to determine whether two or more of the
providers are dffiliated will delay implementation of these programs to customers in TNMP's service
area, and potentidly result in TNMP not meeting its god. Further, if it is shown that two or more of
these providers are afiliates, the limited number of applicantsin this case is aufficient to grant awaiver to
the 20% limitation

Accordingly, the Commission concludes that, based on the circumstances presented in this case,
awaiver to the 20% limitation should be granted pursuant to P.U.C. Subst. R. 25.181(h)(3), without
making a determination whether certain applicants are afiliated to one another.  In making this
concluson, the Commission is making no decison regarding whether any providers are affiliates.
Rather, the Commission decison is made regardless of whether any providers are affiliated

Because the Commission decision resolves dl outstanding issues, the Commission requests that

the SOAH ALJreturn this matter to the Commission for adminigtrative processing.
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. EFFECT OF PRELIMINARY ORDER

The Commission’s discusson and conclusions in this Order regarding the threshold legal and
policy issue should be considered dispositive of this matter. Questions, if any, regarding the threshold
legd and policy issue may be certified to the Commission for clarification if the SOAH ALJ determines
that such clarification is necessary. Any ruling by the SOAH ALJ that deviates from this Order may be
gppeaed to the Commission. The Commission will not address whether this Order should be modified
except upon its own motion or the appeal of a SOAH ALJs order. Furthermore, this Order is not

subject to motions for rehearing or reconsderation

SIGNED AT AUSTIN, TEXAS, the15th day of July 2002.

PUBLIC UTILITY COMMISSION OF TEXAS

REBECCA KLEIN, CHAIRMAN

BRETT A. PERLMAN, COMMISSIONER
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