PROJECT NO. 25610

RULEMAKING PROCEEDING PUBLIC UTILITY COMMISSION

TOAMEND THE RULESIN
CHAPTER 25, SUBCHAPTER H,

§

§

8§ OF TEXAS
DIVISION 2, REGARDING ENERGY 8§

§

§

EFFICIENCY AND CUSTOMER
OWNED RESOURCES

ORDER ADOPTING AMENDMENTSTO 8825.181-25.183 ASAPPROVED AT
THE SEPTEMBER 12, 2002 OPEN MEETING
The Public Utility Commission of Texas (commisson) adopts amendments to 825.181, relating
to the Energy Efficiency God, 8§25.182, rdaing to Energy Efficiency Grant Program, and
§25.183, relating to Reporting and Evauation of Energy Efficency Programs with changes to
the text as proposed in the June 14, 2002 Texas Register (27 TexReg 5045). The amended
rules will provide guidance for the implementation of the energy efficiency god mandated under
Public Utility Regulatory Act (PURA) 839.905, and an energy efficiency grant program and
reporting requirements regarding energy and demand savings, and concomitant air emisson
reduction as mandated under the Hedth and Safety Code, Title 5, Subtitle C, Chapter 386,
Subchapter E, Energy Efficiency Grant Program. In particular, the amended rules now include a
ddfinition for an dfiliae of an energy efficiency service provider and the procedure for
determining affiliate gatus. In addition, the amendments will dlow utilities to acquire demand
savings in a more cog-effective manner by implementing load factor cgps and dlowing
adjusments in incentive levels in response to market conditions. The amendments will dso
enhance the overd| qudity of the energy efficiency program by giving utilities grester control

over the qudity of contractors and encouraging greater participation by smal contractors.
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Because these amendments will increase the burden on the utilities, the amendments will aso
dlow the utilities to continue to expend 10% of the budget on program adminigtration. The
amended rules will take effect for any programs being developed for the 2003 caendar

program year.

The commisson initiated the rulemaking proceeding on March 20, 2002 under Project Number
25610, Rulemaking Proceeding to Amend the Rules in Chapter 25, Subchapter H,
Divison 2, Regarding Energy Efficiency and Customer Owned Resources. The
commission's saff hosted one workshop on April 23, 2002 to dicit input from stakeholders on
various aspects of the rulemaking. In addition, gaff and parties held informa meetings to
resolve issues. At the Open Meeting on May 23, 2002, the commisson voted to publish the

proposed rule amendments for commentsin the June 14, 2002 issue of the Texas Register.

Written comments were filed on Jduly 15, 2002. American Council for an Energy Efficient
Economy (ACEEE), American Electric Power (AEP), Cardind Glass Industries (Cardind),
Rdiat — d/b/a Centerpoint Energy Houston Electric (Reliant), City of Clifton (Clifton), Entergy
Gulf Saes, Inc. (EGSl), Electric Utility Marketing Managers Organization of Texas
(EUMMOQT), Energy Conservation Codition (ECC), Felcor Lodging Trust (Felcor), Nationd
Association of Energy Service Companies (NAESCO), Office of Public Utility Council (OPC),
Oncor Electric Delivery Company (Oncor), Service Providers Codition (SPC), Texas

Asociation of Air Conditioning Contractors (TACCA), Texas Hotd & Motel Association
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(THMA), and Texas Ratepayers Organization to Save Energy, Texas Legd Services Center
and Consumers Union, collectively referred to as Consumer Groups, filed written comments.
Felcor's comments condsted of a letter expressng support of the comments filed by the

THMA.

On July 18, 2002, commission gaff hdd a public hearing pursuant to §2000.029 of the
Adminigtrative Procedures Act (APA). The purpose for the hearing was to give parties the
opportunity to provide additiond, daifying, or reply comments. Representatives of AEP,
Aspen Systems, Cardind, Clark, Thomas & Winters, Consumer Groups, ECC, EUMMOT,
Free Lighting Company, Frontier Associates (Frontier), Good Company, Nexant Consulting,
OPC, Oncor, Princeton American Energy, LLC, Rdiant, SESCO, Inc., TACCA, ad
Winegard Energy attended the public hearing. EUMMOT represented AEP, EGSI, Oncor,

Rdiant, and Texas New Mexico Power Company (TNMP).

AEP, EGSl, Oncor, Reliant, and TNMP submitted comments to indicate their support of the
comments submitted by EUMMOT, and in so far they did not differ from EUMMOT they are
not reiterated in the preamble. Felcor's comments conssted of a letter expressng support of
the comments filed by the THMA, and are therefore addressed as THMA comments in the
preamble. ECC submitted comments on behdf of Alliant-Cogenex, Custom Energy, Sempra
Energy Solutions, and Semens Building Technologies. NAESCO, as a trade organization,

submitted comments on behdf of its members. The hearing, however, reveded that
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NAESCO's comments were not supported by dl of its members, and there was no NAESCO
member present expressing support for the comments. The comments submitted by SPC did
not indicate what parties belonged to the "codition,” and the signatory was not present at the
hearing to provide the information. To the extert that comments provided at the hearing differ

from the submitted written comments, such comments are summarized herain.

Comments on specific questions in the preamble of the proposed amended rules.

In the preamble, the commission requested that interested parties address three issues related to
the implementation and fina development of the proposed amendments to the rules. The

parties responses are summarized below.

Issue Number 1: The proposed amendment to §25.181(i)(3) is intended to increase EESP
participation and encourage participation by smaller EESPs. Is this an appropriate

policy goal? If yes, isthe proposed method the most effective meansto reach this goal ?

Clifton gated that participation by smdler Energy Efficiency Service Providers (EESPs) isan
gopropriate policy god because the city has few, if any, large EESPs cagpable of meeting the
requirements for large contracts. The city does, however, have a number of smal EESPs that
would benefit from asmdl EESP set-asde. EUMMOT stated thet thisis an appropriate policy

god; but there should be an appropriate baance between smdl, locad EESPs, and large,
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nationd EESPs. According to EUMMOT, overdght of numerous smdl projects increases
adminidrative cogs, some utilities budgets are too smdl to sustain numerous EESPs, and only
larger contracts have the ability to meet the security requirements and the assurance that they
will meet their contractual gods. EUMMOT dated that it is important to balance the god of
increasing participation by small EESPs with achieving the demand reduction god, and the
proposed language in the rule achieves this balance. EGSl, in separate comments, stated that
changes to make the program more accessible to locd EESPs will dlow customers not only to
comparison shop, but will alow customers to do business with local companies they know bet,

and istherefore good public policy.

OPC dated that the primary purpose of the rule should be to achieve the gods st forth in
PURA §39.905 at the lowest possible cost. Therefore, if increased EESP participation leads to
higher program costs, the proposed policy god is inappropriate. According to OPC, the 20%
limit placed on EESP participation in subsection (i)(3) increases the number of participating
EESPs, thereby increasng customer choice. OPC recognized, however, that smdler utility
programs may have difficulty in finding sufficient number of EESPs and concurred that a utility
should be able to extend additiond funding to alimited number of EESPsif no other EESPs are
avallable to participate without having to seek a waiver. OPC dated that the amendment to
subsection (i)(3) provides such baance, but recommended a longer waiting period, from 90 to

120 days.
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SPC dated that increasing EESP participation and encouraging participation by smal EESPsis
an gppropriate, albeit a secondary policy god. Similarly to OPC, SPC argued that if this policy
god leads to increased program codts it is not gppropriate, and should only be pursued if the
adminigtrative costs remain capped a 50% of program costs, as opposed to the proposed
10%. SPC dated it would be particularly ingppropriate because it may reduce the amount of
energy efficiency achieved under the program. SPC further stated that the proposed rule
provisons have aready been tested and it has been demondtrated that they are not effective in
encouraging smal EESP paticipation. According to SPC, the barier to smdl EESP
participation is not the sze of the projects, but the difficulties with cash flow and the
complexities of measure digibility and pricing. Instead, the rule should address the cash flow
problems and amplify the complex pricing policies by placing the 66% cap for lighting on the
total incentive dollars, and use a lower percentage of the avoided costs rather than load factor

caps. Free Lighting made smilar satements during the APA hearing.

ECC drongly supported the policy god of increasing EESP participation through the creation of
a set-adde for smadler projects. ECC dated that this would empower customers to choose an
EESP from alarger pool of EESPs than what is currently available. Moreover, having the pool
of paticipants be as smdl as it is today gives the current participants in the sandard offer
programs an unfair market advantage. ECC advocated for stronger language that would specify
a percentage of funds be set-asde for smdl projects and limit proposals to a number of units,

and dlow providers to apply for additional funds only after projects have been completed.
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ECC noted that the increased adminigrative burden of alarger pool of EESPs is more than off-
st by the proposed 10% adminidrative dlowance in the rule. In addition, at the APA hearing,
ECC gated that the state of New Jersey had smilar concerns and, as a result, opened the
program up to a larger number of contractors. According to ECC, this action resulted in

increased program participation at lower incentive amounts.

TACCA commented that, under the current rule, utilities have used the 20% provison under
subsection (i)(3) to craft programs that limit customer choice and arguably fal the test of market
neutral adminigtration, particularly in the case of the resdentid and smdl commercid standard
offer programs. TACCA asserted that having EESP participation limited to five (or even ten)
EESPs limits cusomer choice to these EESPs for incentive funds, thereby giving these few
EESPs undue market power. Moreover, as TACCA sated, having dl the funds encumbered
to a limited number d EESPs within a very short time frame does not guarantee that these
EESPs will use dl the incentive funds. According to TACCA, the proposed solution in the rule
istoo vague. TACCA proposed: 1) specifying a set-aside for small contracts of a least 25% of
the total program budget; 2) making the incentive funds available only in increments of 10-15
units, until the EESP reaches the 20% limit; and 3) limiting nmulti-family projects to $5,000, and
requiring an afidavit from the customer for any project larger than the threshold. According to
TACCA, thiswill dlow EESPs to experiment with the incentive programs, build confidence in
ther abdility to sdl energy efficency, and increase customer choice by increasing provider

participation. TACCA further stated that deposits may discourage bids from EESPs with no
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means & ther disposd, but it will not discourage large EESPs from bidding the maximum
amount in order to develop a market advantage over companies that do not have access to the

incentive funds.

Consumer Groups supported the god of increasng EESP participation if the increase is
aufficiently large enough to cregte a vibrant energy efficiency market where competition reduces
price and improves qudity of service for resdentia customers. If, however, the only result isto
increase EESP participation for large commercid and industrid customers, Consumer Groups
noted that resdentia customers would be better of with fewer EESPs under increased

regulatory oversght.

The commission agrees that participation by alarger number of contractors, particularly smdler
contractors, is an gppropriate policy goa. Increasng the number of contractors will foster the
energy efficiency market generdly, increase competition, and provide customers with greater
choice between contractors and services. Ultimately, this should decrease price and improve
qudity for energy efficiency sarvices The commission agrees with TACCA that the 20%
incentive cgp on contractors has not adequately addressed this issue, esen if the timdine is
extended as suggested by OPC. Mog utilities have treated this provison as a meansto limit
participation by awarding contracts to only five EESPs. Asaresult, alimited number of EESPs
exercise market power over the remaning EESPs who are unable to offer utility funded

incentives to customers. However, requiring each Utility to create a set-asde of at least 25% of
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program funding for small contractors will not be tenable for utilities with small budgets because
there may be a limited number EESPs available in their service area. In addition, by creating
gamall budgets, the program will lose its economies of scde. The commisson must therefore
balance the need to open up the program to a larger number of participants againg the utility's
ability to codt-effectively reach its god. Setting a specific percentage will only serve to force
amdl utilities to request a good cause exception, and may result in a set-asde thet is too smdl
for the large utilities. The commission finds that the proposed language as written is adequate.
Utilities should have a set-asde budget for smdl contractors, and the commission fully expects
that this set-aside be 25-30% of the program budget for the large utilities. The amount of the
set-agde for samal contractors will be specified in the utility's energy efficiency plan. The
commission has revised 825.181(h)(2)(G) for this purpose. As stated in the proposed rule, the
commisson may adjust the alocation of the sat-aside at any time. The commisson disagrees
with Consumer Groups with respect to the gpplication of the set-aside. The intent of the
provison is clear, in that it gpplies to resdentid and smal commercid, and hard-to-reach
programs only. The commisson aso disagrees with OPC and SPC that this will increase
overdl program costs and/or reduce energy savings because the proposed rule will not dter the
cost-effectiveness standards or the utilities current rates. TACCA's concerns regarding the
limits placed on individud project submissions is more fully discussed under §25.181(h)(4)(A)-

(B), below.
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Issue Number 2: Under 825.181(j)(2)(E), the programs may require a maximum load
factor, and allow utilities to rank proposals by load factor in order to more cost-
effectively and competitively acquire demand savings. s thisan appropriate policy goal?

If yes, is the proposed method the most effective means to reach this goal ?

Clifton, EUMMOT, and OPC supported the provisons that would alow the use of load factor
caps or the competitive salection based on load factors to reduce program costs. According to
Clifton, the commission should not be concerned that this provison is somewhat untreditiond in
a dandard offer program if the provison ensures that utilities meet their god more cost-
effectivedy, particularly if high load factor proposds dominate the initid gpplication. EUMMOT
dated that the acquisition of demand savings in a more cost-€effective manner is an gppropriate
policy god. EUMMOT dated that if a utility eceves a large number of applications for
incentive funds early in the enrollment period, the utility should be given the latitude to select
proposas that provide the most cost-effective peak demand reductions, and ranking projects
by load factor provides this tool. Without this tool, EUMMOT argued, utilities may be
obligated to fund projects that provide energy savings, with minima pesk load reductions,

thereby risking not being able to meet the peak reduction god within their budgets.

THMA and TACCA dated that while they recognized the need to maximize cost- effective pesk
demand reductions, alowing utilities to rank projects by load factor could lead to projects that

are less comprenensve. THMA dated that the proposa would hinder the ability of hotel and
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mote owners to participate in these programs. TACCA dated that it would, however, support
placing aload factor cap for the overdl project if the load factor cap is clearly publicized before
the EESPs develop their projects. According to both TACCA and THMA, customers can
work with energy efficiency service providers to choose the best mix of measures, knowing
what level of incentives are available. They aso proposed that the cgp may be adjusted up or
down, depending on how the market responds, as long as adequate notice is given of the

adjustment.

ECC opposed the use of load factors to rank projects after they have been submitted. ECC
argued that this would be contrary to a market-based standard offer program, in that it would
place the utilities back in the role of judging what projects should be funded based on a
competitive sdection, meaning that actud digibility terms would be calculated after the fact by
comparing bids. ECC asserted that this would create uncertainty for the project sponsors the
customers and lead to gaming in order to assure that some portion of a project would be
funded, and likely lead to lowered effectiveness of the overal program. According to ECC, the
customer should sdlect the EESP and the measures in such a manner that best fits its needs.
ECC did support language dlowing the imposition of a reasonable load factor cap, aslong asit
is not overly redtrictive and encourages more comprehensive projects and discourages "cream-
skimming' projects. ECC aso daed that it would support dlowing the utility to lower the
incentive levels in order to achieve the god at a lower cost. However, ECC emphasized, the

load factor cgps and the incentive levels should be publicized wdl in advance.
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ACEEE and SPC opposed both the imposition of load factor cgps and/or reducing payments
for higher load factors because this would reduce the incentives for energy savings. According
to SPC, the proposa would severdly impact the resdentid and smal commercid participants
whose eectric bills are caculated only by the use of energy. SPC further stated that subsection
(h)(2)(F) dready dlows setting of the incentive as a percentage of the codt-effectiveness
standard without the distorting impacts of load factor caps, if the commisson wishes to lower
program costs.  In addition, SPC clamed that the commission dready ruled on this issue in
response to a recommendation for a competitive sdection in the preamble to the current rule,
when it stated that each kW and kWh saved receive the same payment, regardiess of the
measures inddled. Smilarly, ACEEE argued that load factor cgps were contrary to the
legidative intent of the energy efficiency programs, in that they would focus attention on demand
savings rather than energy savings. ACEEE dated that load factor caps would benefit the
utilities, not the customer, and thus would provide private benefits, rather than public benefits as
the legidature had intended. ACEEE and SPC argued that |oad factor caps do not reduce the
cost of energy efficiency or energy savings; rather, they increase the cost of energy efficiency
measures by the total costs per average saved kWh. They noted that lbad factor caps may
reduce the tota cost per kW saved but they incresse the average cost per kWh saved.

Therefore, ACEEE and SPC dated, the load factor cap negates the cost-effectiveness
determination of the rule and will dso distort the marketplace to favor those measures and

goplications with low load factors while discriminating against measures and gpplications with
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high load factors. In addition, they asserted that the use of load factor caps will increase the
cost to administer the program and creates new complexities in the payment stream for the smdll
EESPs. SPC aso stated that a more reasonable gpproach would be to reduce the incentive

levelsfor both kW and kWh by the same percentage, rather than imposing load factor caps.

Consumer Groups also opposed the use of load factors to more cost-effectivey acquire
demand savings. According to Consumer Groups, placing load factor caps on programs will

de-vadue energy efficiency applications for resdentid and low-income customers because they
benefit most from measures with high load factors. Consumer Groups added that load factor
caps would potentidly eliminate measures with the highest energy savings, such as refrigerators
and celing insulation. Consumer Groups further argued that setting load factor cgps would put
the utilitiesin the position of choosing the type of measures that will be ingtalled under a standard
offer program, which is contrary to the concept of a standard offer program. Consumer Groups

requested diminaing the provisons in the rule dedling with load factors

In reply comments, EUMMOT emphasized that at the time the rule was proposed, commission
daff estimated program costs usng assumed load factors for each customer class. These load
factors were 42% for large commercid and industrial customers, 31.4% for resdentid and
andl commercid cusomers, and 77.6% for the hard-to-reach sector. EUMMOT pointed out
that actua contract performance has shown that these load factors are currently substantially

different. For example, the load factors for the most popular measures are as high as 114% and
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76% for water-related measures and lighting respectively. EUMMOT dated that to the extent
that alarge number of project sponsors promote only high load factor measures, such as water-
saving devices, the actud program costs could far exceed the assumed values when the rule was
developed. At the APA hearing, EUMMOT dated that competitive selection based on load
factor would not be appropriate for the hard-to-reach program because the program
emphasizes awhole-house approach. Nor would it be appropriate for the commercid/indudtrid
programs EUMMOT clamed, because the money has not been fully subscribed. But
EUMMOT noted that it would be a useful tool in the resdentid/smal commercid programs

contractor saection.

In reply comments, ECC reiterated s oppogition to the use of load factors to competitively
rank projects, for it would discourage EESPs from offering measures that benefit customers in
addition to low load factor measures. Asan example, ECC pointed out that an air conditioning
EESP that only offered air conditioners at a load factor of 21% would win over an EESP that
offered ar conditioning and insulation — a more comprehensive project that would provide
greater benefits to the cusomer. On the other hand, ECC noted, imposing a reasonable load
factor will encourage load factors and avoid "cream-skimming." ECC expressed surprise that
OPC would support competitive ranking of projects by load factor for this would lead to
projects that would provide the least cost savings to the customer. ECC emphasized the rule
should gtrike a balance between peak demand reduction and lowering customer energy codis.

SESCO provided smilar comments at the APA hearing.
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At the APA hearing, OPC emphasized that any use of load factors should not be used to
atificaly redrict funds intended for programs serving resdentia customers and move these

funds to the large commercid/industrid class programs.

The commisson finds that the rules should facilitate the ability of the utilities to meet the energy
efficdency god in the most codt-effective manner.  The commisson agrees, however, tha
ranking projects by load factor is not an appropriate policy. Such ranking would create
uncertainty in the market and encourage EESPs to develop projects with the lowest load factor,
rather than creating comprehensive projects that meet the customer needs, while aso producing
demand savings The commisson dso agrees that competitive ranking would lead to the
programs or utilities driving measure sdlection, rather than the market and customers driving
measure sdection, which is contrary to the market neutrdity requirement of a standard offer
program. The commisson has therefore diminaed the provison that would dlow utilities to

competitively rank projects by load factor.

The commisson disagrees with ACEEE, SPC, and Consumer Groups that the sole intent of
PURA is to achieve an energy god, rather than a demand god, or create a public benefits
program for customers. PURA §39.905 clearly states that the utilities must reduce their growth
in demand, not energy consumption, by 10%. In doing o, the utilities must implement programs

that reduce demand and energy, and reduce the customer's energy costs. The commission
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recognizes its obligation to baance the mandate to meet a peak demand god, while reducing
energy consumption for end-use customers. Higtoricaly, EESPs have argued againgt placing
load factor caps on individua measures because high load factor measures would off-set the
higher cost of low load factor measures. Unfortunately, experience has shown that EESPs have
tended to gravitate towards projects that predominately consst of low-cogt, high load factor
messures such as lighting and water savers. The commission is concerned that if this trend
continues, the utilities will not be able to meet the mandates of PURA 839.905 within their
current budgets because too much of the program cost will go to saving energy, rather than to

reducing demand.

The commission agrees with EUMMOT, ECC, Clifton, and TACCA that placing areasonable
load factor cap on projects is a legitimate means to ensure that projects will result in demand
savings, encourage comprehensiveness, and discourage "creamrskimming® of low-cogt, high
load factor measures. The commission recognizes that this may increase the average cost per
kWh saved, but will reduce the totd cost per kW saved. However, thisis somewhat irrdlevant
because the program god is a demand god, not an energy god. Moreover, the program
contemplates that customers will bear a part of the cost of measures ingtdled in their homes or
businesses. The commission does share the concern that if the load factor caps are too low, the
caps may diminate some measures that are particularly beneficid to low-income customers.
The commisson aso agrees that it may not be to the benefit of the overdl program if there is

great vaiation in load factor cgps among utilities. The commission therefore finds that the
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maximum load factor caps should be set a a reasonable leve that balances the need to achieve
demand savings and provide energy and cost reductions to the end use customers. In addition,
the commission finds that load factor caps should be publicized well in advance to dlow EESPs,
in conjunction with their customers, to develop meaningful projects within the available incentive
perimeters. The commission has revised the §25.181(j)(2)(E) accordingly. In addition, for the
purpose of dlarity, the commission has added definitions for "demand savings” and "load factor"

to the definitions section under §25.181(c).

The commission aso finds that adjusting incentive levels is an gppropriate method to control

program cogts. Adjudting incentive levels is consstent with the underlying market philosophy,
for the adjustment would occur in response to the market. The commission concurs, however,
thet, like load factor caps, incentive adjusments must be publicized wdl in advance to dlow
EESPs to EESPs, in conjunction with their customers, to develop meaningful projects within the

avalable incentive parameters. The commission has revised the rule accordingly.

In reference to OPC's comments regarding the possibility of utilities manipulating load factorsin
such a manner that it will shift funds from one customer class © another customer class, the
commission finds that load factors should be st a a level ressonable for the customer class,
and should be adjusted in response to market conditions.  Utilities will expend funds consstent
with the budgets submitted in the energy efficiency plans, and any funding shifts between

cusomer classes should only occur in extraordinary circumstances. The commisson will
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monitor these expenditures based on the annud energy efficiency report. The commission has

not revised the rule in response to this comment.

Issue Number 3: The Texas Health and Safety Code, Title 5, Subtitle C, Chapter 386,
requires that new construction in Texas meet the International Energy Conservation
Code (IECC). The market transformation programs under 825.181(k) are a means to
encourage the new home construction market to comply with and exceed the IECC.
What should be the appropriate baseline for such a market transformation program? If
the baseline is based on market practice and the market practice is below the IECC,
should a utility be allowed to claim savings that are above the baseline but below the

IECC?

Cardind and EUMMOT gated that actua industry practices, as established through analyss,
should set the basdine from which energy efficiency savings and peak demand reductions
should be cdculated. Cardinad argued that the existence of a code requirement does not
necessarily result in market compliance with that requirement by a date cetain. EUMMOT
pointed out that market transformation programs fal into two categories: those that address the
whole house and those that target specific types of equipment. Both Cardind and EUMMOT
dated that as one is a performance approach (whole house) and the other is a component
approach (equipment), the IECC will affect these programs differently. According to

EUMMOT, this provides for differing justification for usng actua industry practice. In the case
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of the whole house gpproach, Cardinal and EUMMOT bdlieved that actua industry practice is
justified because it will take time for the IECC to be fully implemented. Incentives, however,
according to EUMMOT should only be paid for kW and kWh savings above the IECC to
ensure that funds are not used to smply enforce the building code. In the case of the
component gpproach, the builder may follow a performance path and make various efficiency
trade-offs. According to EUMMOT, because trade-offs are permitted, there are no red
component—levd efficiency requirements for building components under IECC, aside from other
exiding efficiency sandards. EUMMOT noted that the basdine study could reved that the
average window or ar conditioner ingaled in the service area is below IECC's prescriptive
path, even though the whole house meets the IECC through the performance path. Therefore,
they proposed that a basdine study be conducted to identify industry practices and provide a
benchmark. According to EUMMOT, the average vadues found through the basdine study
should be used in savings cdculations. While EUMMOT supported the proposed amendment
as published, it offered some additiond language to clarify the above described Stuation.

Cardina, however, stated that utilities should be permitted to count improvements over actud,
rea-world basdines rather than the IECC; othewise utilities will not invest in market
transformation programs. Cardina recommended additiona rule language that in establishing
the basdline, condderation should be given to the regiona implementation of the IECC, and that
such congderation shall not preclude establishment of a baseline below the IECC "prescriptive”
component, where such compliance is permitted by the IECC through dternative building

designs or measures.



PROJECT NO. 25610 ORDER PAGE 20 OF 107

OPC gtated that the basdline prescribed by the rue should be the IECC standard, unless the
utilities can prove that a different baseline gpplies withinits service area. If thisis the case, OPC
argued that the utilities should be able to clam any savings above the dternative basdine. OPC
noted, however, that the utilities should have the burden of proof and it should require that the

commission grant agood calise exception to the rule.

SPC dated that market transformation programs should be tregted in the same manner as
sandard offer programs in determining the baselines to be used to caculate and clam savings.
Therefore, according to SPC, the basdine should be no lower than the mandated IECC
gandard. In the dternative, SPC proposed that standard offer programs should aso be
alowed to calculate savings from a standard market practice basdline. According to SPC, no
incentives should be paid for savings resulting from measures that would have been indaled
without the incentive or for merdly complying with exiding regulations.  Smilarly, Consumer
Groups dtated that the IECC should be the stlandard basdline and any savings clamed should be
limited to savings that exceed the IECC standard. Consumer Groups recognized, however, that
there may be extenuating circumstances within locad communities, but that solutions to these
circumstances should be fully explored in the energy efficiency implementation project (EEIP)

under subsection (n).
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During the APA hearing, Aspen Systems stated that it supported having the basdine be above
the IECC, regardiess of the existing loca code, but expressed concern that this does not
address dternative building codes or materids. Aspen noted that such codes are subject to
review and gpprova by Texas A&M Universty, and therefore recommended tying Texas
A&M Univerdty into the rule provison. Similarly, Cardind indicated that there gppear to be
contradictions between Senate Bill 5 (77th Leg., Ch. 967, 2001 Texas Genera Laws 2084)
and Senate Bill SB 365 (77th Leg., Ch. 120, 2001 Texas Genera Laws 238), which are ill
being reviewed. In addition, according to Cardind, local municipdities may modify the IECC
and submit their dternative code for review by Texas A&M Universty. TACCA dated that
such modifications have led to varying code requirement within smal geographic areas, which

has made the Stuation confusing to contractors.

The commission agrees with Cardind and EUMMOT that the IECC offers a performance
approach (whole house) and a component gpproach (equipment), and that the IECC will affect
energy efficiency programs differently.  This provides for differing judtification for usng actua
industry practice. In the case of the whole house approach, actud industry practice is justified
because it will take time for the IECC to be fully implemented. Incentives, however, should
only be pad for kW and kWh savings above the IECC to ensure that funds are not used to
amply enforce the building code. In the case of the component gpproach, the builder may
follow a performance path and make various efficiency trade-offs. Because trade-offs are

permitted, there are no read component—leve efficiency requirements for building components
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under IECC. The average window or ar conditioner ingtdled in a service area may be below
IECC's prescriptive path, even though the whole house meets the IECC through the
peformance pah. Therefore, a basdine study should be conducted to identify industry
practices and provide a benchmark. The average values found through the basdine study
should be used in savings cdculaions. However, he commisson is concerned that there
gppears to be subgtantid uncertainty asto the leve of implementation and varying interpretations
of the IECC and the statutory mandates under Senate Bills 5 and 365. It also appears that
energy codes may vary consderably across the state. The commission therefore finds that the
development of benchmarks for the purpose of the new home construction programs should be

further explored in the EEIP and a recommendation be made to the commission at alater date.

General Comments

Consumer Groups commented that the April 1, 2002 energy efficiency plans filed by the utilities
show little progress in reaching the energy efficiency god and in offering energy efficiency
programs to customers, and that the utilities are maintaining their notorioudy poor energy
efficiency record. Consumer Groups reiterated its previous recommendation under Project
Number 21074, Energy Efficiency Programs that utilities pilot resdentia standard offer
programs rather than offering them on a large scale. Consumer Groups conceded, however,
that the information in the April 1, 2002 reports did not contain sufficient information to make

any definitive conclusons
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The commisson finds that the information set forth in the April 1, 2002 reports cover program
year 2001, predating the officid start-up date of the programs on January 1, 2002. During that
year, the utility program budgets were limited to funds available in the bundled rates, the utility
did not have a demand goal, and most utilities operated pilot programs to test the new program
designs. It istherefore premature to draw any conclusions regarding the program effectiveness
based on the 2001 data. The commission agrees, however, that the programs should be

subject to ongoing monitoring.

NAESCO dated that there is no empirica evidence to support any of the proposed changesin
the rule.  According to NAESCO, the proposed changes, such as digibility, pricing,
adminidration, and customer/technology targeting through load factor caps, would reduce the
commission's overdght of mgor dements of program administration. NAESCO argued that it
samply does not work to turn over mgor areas of program control to one party in a complex
public benefits program. NAESCO sted Cdifornia as an example of how regulatory
uncertainty has a detrimenta effect on the energy efficiency industry. According to NAESCO,
many energy efficiency projects are being delayed because the Cdifornia commisson has
attempted to shift mgor areas of responghbility such as program development to the utilities.
Conversdly, New York has a successful energy efficiency program because it is based on
modest incentives, has maintained consistency over time, and the sate commission has retained

control over key program eements, such as digibility, incentive levels and targeting.
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NAESCO appears to misunderstand the mandates of PURA 8§39.905 and the proposed
revisons to the rule. Whereas other states provide funding for energy efficiency without setting
gods for the programs, PURA 839.905 requires that utilities meet a quantifiable demand
reduction god. The proposed rule revisons do not shift control over program eements from
the commisson to the utilities; rather, the changes provide daification as to the utility
responsibilities and fadilitate the ability of the utilities to meet the god in a more cost-effective
manner, while providing meaningful benefits to the cusomers. The commission finds that there
is no correlaion between the Cdifornia, New York and Texas programs in this regard. The

commission has made no revisonsin response to NAESCO's comments.

§25.181(c), Definitions

In reference to §825.181(c)(1), EUMMOT agreed that the definition of "dfiliate’ should be
included in the rule; however, EUMMOT argued that the "at least 50%" threshold of the
definition should be modified to 15% or 20% as this modification could be equaly effective in

ensuring broad-based participation.

The commisson rgects EUMMOT's proposal to change the "at least 5.0%" threshold in the
definition of "effiliate’ to a 15% or 20% threshold. The commission notes that such achange is

unnecessary. The éffiliate definition adopted in the rule comes directly from the Find Order in
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Project Number 22241, Energy Efficiency Program Implementation Docket; P.U.C.
Proceeding to Implement the Requirements of §825.181 relating to the Energy Efficiency
Goal. The commission dready decided on a 50% threshold and declines the invitation to

reconsider its decison.

ECC suggested darifying the definition of "energy efficiency” under paragraph (7) to include

"materids’ and energy gains as well aslosses.

ECC did not provide any judtification for the proposed change and the commission finds none.

No change was made in response to this comment.

In reference to paragraph (8), definition of “"energy efficiency measure” ECC, THMA, and
TACCA recommended that a measure should reduce energy or demand, but should not be
required to do both. ECC and TACCA dso stated that it would be appropriate to require that
a project reduce both energy and demand. This will alow EESPs to ingdl a combination of
measures that in the aggregate will save both energy and demand, and be more comprehensive.
ECC and TACCA gtated that this would be a more market neutral approach and therefore be

more cong stent with the intent of a sandard offer program.

The commission agrees that individual measures should not be required to result in both energy

and demand savings, for this may discriminate againgt measures that may well fit in the package
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of aggregate measures. The commission has replaced the word "and" with "or," and has

reinserted "or both" in subsection (c)(8).

In reference to the definition of "energy efficiency project” under paragraph (9), ECC, THMA,
and TACCA, conggent with comments regarding paragraph (8), dtated that, unlike an
individua energy efficiency measure, a project should result in the reduction in the customer's
energy consumption and peak demand. ECC emphasized that it is willing to support a load

factor cap so that projects will achieve both energy and demand reductions.

The commisson agrees that a project should achieve both energy and demand savings, and
result in reductions in energy costs. This is consstent with the mandate in PURA 8§39.905 that
requires that the utilities meet a demand god, while dso providing benefits to the cusomer. The
commisson has revised the definition of energy efficiency project under subsection (c)(9)
accordingly. In reference to ECC's comment regarding load factor caps, this issue is fully

discussed in the commission response under Preamble Issue Number 1.

Clifton supported the provison under paragraph (10) that alows customers to be their own
project sponsor because it had a number of public and private agencies that are potentia

project sponsors.
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EUMMOT commented that the definition of "peak demand reduction’ under paragraph (24)
may have the effect of disqudifying measures that reduce equipment run time for periods of less
than one hour. EUMMOT suggested rephrasing the definition so that the assgned demand
reduction will reflect the average anticipated impact over afull hour. OPC questioned whether
the intent of the provison was to caculate the tota curtaillment of demand during one hour or to
require curtallment of demand for minimum of a continuous hour. OPC recommended that it
refer to the total rather than a continuous hour because otherwise most residentid projects
would not qudify. Consumer Groups commented that the definition should be revised such that
it assures that dl measures with high energy efficiency savings are available to resdentid and

low-income customer's.

The commission agrees that requiring load curtailment to occur for a continuous hour would
preclude most resdentia gpplications. The commission finds that the intent of the definition is
that the value of the peak load curtallment refers to the average totd during an hour. The

commission adopts EUMMOT's recommendation and has revised the rule accordingly.

In reference to the definition of pesk demand under paragreph (25), SPC clamed that
restricting the peak period to between 1:00 p.m. and 7:00 p.m. was not discussed in an Energy
Efficency Implementation Docket (EEID now EEIP) meding, is inconggent with utility
practice, and inconsstent with commission agpproved pesk periods. According to SPC, the

commisson has made an affirmative decison not to specify the hours in its definition of pesk
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demand and that the utility cost of service cases are largely slent on thisissue. SPC argued that
this is an "unsponsored" rule change that is not consstent with commission gpproved tariffs.
Moreover, SPC proposed that the period should be extended to include October, consstent
with TXU's resdentid tariff. SPC argued that in no way should the rule impose a definition that
is more redtrictive for the purpose of energy efficiency than tha which is used for hilling

pUrpOSES.

At the public hearing, Nexant recommended that the definition should be further restricted to

weekdays during the period of May 1 through September 30.

The commisson is congrained only by the subgtantive law, PURA 839.905, and procedural
law, the Texas Adminigrative Procedures Act. A rule change need not to be "sponsored” by
any party or reviewed by the EEIP. Moreover, the commisson finds restricting peak demand
during specific hours of the day is entirdy consstent with standard utility practice, even if the
oecific seasons and hours may vary between utilities. For the purpose of this rule, the
commission finds that setting the peak season from May through September, with a daily pesk
period from 1:00-7:00 p.m. on a Statewide bass is appropriate. In reference to SPC's
comment that the proposed definition of peak period in the rule is different from the definition
used for the purpose of hilling, the commission finds that this comment is irrdlevant. The pesk
period for eectric demand in Texasis summer afternoons. The utility rates differ from company

to company, in how they define summer months, and there are very few customers on time-of-
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userates. For ease of carrying out the energy efficiency program, the commission believes that
a uniform definition of pesk period that corresponds with actual demand is appropriate. The

commisson declines to modify the rule based on these comments.

In reference to Nexant's comment regarding weekdays, the commisson concurs that it should
be restricted to week days and has revised the rule so that it goplies to dl days, "except for
federd holidays and weekends." In addition, the commisson has made the same revison in

§25.182(c)(11).

SPC objected to the elimination of the provison that alowed multiple energy efficiency service
providers to participate under one standard offer contract under 825.181(c)(28) because it
would preclude an EESP from subcontracting with other entities for goods and services. In
addition, SPC claimed that this change is highly anti-competitive in that it limits participation to
those few project sponsors that do not use or need other service providers, and will therefore

adso have an adverse effect on smal EESP.

At the APA hearing, AEP recommended tha the reference regarding the targeted
weetherization programs administered by the Texas Department of Housing and Community
Affars (TDHCA) be moved to the definition of "standard offer program' under
§25.181(c)(29), because these programs fit better within the definition of "standard offer

program," rather than with the definition of "standard offer contract.”
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The commission finds that the proposed revison does not preclude an individud EESP from
subcontracting with other providers for any needed goods or services. The revison does
clarify, however, that only entity the entity under contract with the utility is ultimately accountable
for dl project activities. The commisson declines reinsarting the language. In reference to the
comment by AEP regarding the TDHCA programs, the commission agrees this provison should

be moved to §25.181(c)(29), and has revised the rule accordingly.

§25.181(d), Procedure for determining affiliate status

EUMMOT supported developing a better defined process for determining whether various
project sponsors are afiliates. However, EUMMOT argued that the proposed methodology
for determining effiliate satus is flawed in severd ways. First, EUMMOT contended that the
burden of proof should not be placed on the utilities to both investigate affiliate status and to
determine whether an filiate rdaionship exiss. EUMMOT indicated that investigating effiliate
daus is very expensve and time consuming, Snce such investigations require obtaining legd

advice, conferring with investigative consultants, and prodding EESPs to make available
information that EESPs are unwilling to provide. Second, EUMMOT argued that proposed
§25.181(d) would be duplicative and cumbersome because every utility will be investigating the
same set of EESPs and would then have to initiate proceedings. Finaly, BJMMOT indicated

that the proposed methodology would lead to considerable adminigtrative litigation.
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In lieu of the proposed methodology, EUMMOT recommended that the commisson develop a
regidration process to determine whether energy EESPs are dffiliates. In the dterndive,
EUMMOT recommended that the commission adopt a methodology by which EESPs would
file affidavits affirming or denying their affiliate gatus. Furthermore, EUMMOT contended thet
burden of establishing or denying affiliate status shoud be on the EESPs rather than on the

utilities

SPC dtated that the proposed procedure for determining affiliate status does nothing more than
shift the decision to the commisson. Furthermore, SPC stated that placing the burden of proof
on utilities to determine &ffiliate Satus is unfair to both the utilities and to the EESPs. utilities are
given an impossible respongbility; EESPs are at the mercy of the utility until a potentidly time
consuming process has been completed. Additiondly, SPC noted that the proposed
methodology would be duplicative because the same information would be required by many

utilities

In lieu of the proposed methodology, SPC proposed deleting subsections (d)(1)-(3) and
replacing them with a section gating that utilities shal require potential EESPs to register with
the commisson liging. The registration would include identification of any affiliates with others

on the regigration listing prior to or concurrent with their gpprova as service providers. SPC
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contended that its proposed methodology should be deemed conclusive of the effiliate issue,

unless reversed in accordance with staff's proposed subsections (d)(4)- (6).

Consumer Groups argued that procedures for determining affiliate status are outside the scope
of the rule and therefore should not be included. Consumer Groups noted that the definition of

affiliates and their relationships is a specidty areathat has gpplication to many commisson rules.

Clifton agreed tha the process for determining effiliate reationships must be streamlined. It
proposed a generic project to monitor affiliate status, or to incorporate determination of affiliate
datus within the Energy Efficiency Implementation Project (EEIP). Clifton stated that rather
than having each utility bring evidence of affiliate datus to the commisson in separae
proceedings, interested EESPs should be required to fully disclose dl pertinent information
regarding effiliste satus with other potentid participating EESPs. Clifton argued that its
proposed methodology would decrease uncertainty for EESPs and utility adminigtrators, while
dlowing for more rapid deployment of programs. Findly, Clifton noted that its methodology

would avoid separate utility filings for each sandard offer program.

During the public hearing, Oncor indicated that reliance on affidavits is not the best methodology
but could be an acceptable dternative methodology. It indicated that past reiance on affidavits
did not resolve the dfiliate issue.  Furthermore, Oncor stated that reliance on affidavits could

lead to continuing adminigrative litigation a the commisson. Also, Oncor indicated that it did
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not believe that a registration process would require a separate rulemaking. Moreover, Oncor
dated that utilities should not have to be involved in determining affiliste status but that the
commisson should be involved in this maitter. Findly, Oncor indicated that a regidration
process might be modeled after the process for certification of retail eectric providersinwhich
the commisson would develop a form that would require EESPs to provide information that

would dlow the commisson to determine whether EESPs are affiliated with one another.

Free Lighting stated that under a registration process, the commisson would examine the same
factors that the utilities would have examined, if the utiliies were peforming an afiliate

investigation.

During the public hearing, AEP supported Oncor's comments, sating thet affidavits are likely to
cause confuson. AEP illustrated this point by referring to an instance in which it had two sets of
affidavits one st was to be used if there was an affiliate relationship between project Sponsors,
the other set was to be used if there was no such relaionship. AEP dated that there were
sponsors who executed both affidavits. Therefore, AEP supported a registration process as a

methodology for determining affiliate reaionships.

Consumer Groups expressed concern that a registration process would place hurdles in the path
of smadl EESPs. Consumer Groups indicated that such an effect is contrary to the god of

increesng EESP participating, especidly in the samdl commercid and resdentid sector. In
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response to Consumer Groups comments, Oncor dtated that a registration process would be
less burdensome because EESPs would not be asked different questions from different utilities
with which they intend to do business. Oncor noted that a registration process would dlow
EESPs to provide information once. SESCO aso responded to Consumer Groups concerns,
gating that EEPS would not necessarily have to register until after they are awarded a contract.

SESCO generdly supported EUMMOT's proposed registration process.

In response to a question concerning affidavits, SESCO dtated that an affidavit could be used to
show the absence of an dffiliate relationship. SESCO reasoned that if an effiliate relationship
exids, it is possble to adduce evidence supporting the existence of such relaionship, but that it

isnot possible to use documentation to show that an affiliate relationship does not exist .

In response to the question about the type of documents that utilities examine to determine
whether an affiliate relationship exists, EUMMOT dated that utilities examine secretary of state

filings and gate licenang requirements for membership on boards or directorships.

The Consumer Groups assartion that the affiliate issue should not be addressed in this rule is
premised on the notion that the definition of affiliate and methodology for determining effiliate
datus adopted in thisrule will gpply to other proceedings in which ffiliate datusis at issue. This
premise is incorrect.  The definition and methodology adopted in this rule goplies only in the

energy efficiency context. It does not apply to any other context, because it was not created to
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address other contexts in which affiliate issues might arise. The commission finds that it should

address the affiliate issue to the extent thet it canin thisrule.

The commission undergands that the &ffiliate issue is a fact intensve inquiry.  Furthermore, this
issue arises soldy when there is a posshbility that 20% or more of avalladle funds will go to
afiliated companies. EUMMOT, SESCO, Free Lighting, Oncor, and others invited the
commission to develop a regidtration process, whereby the commission will have the burden of
determining whether each project participant is an affiliate. The commisson declines to do so.
The burden of gathering the information and conducting an investigation is properly on the
utilities, which have the duty to adminiger energy efficiency programs. Proponents of a
registration process argue that it is less burdensome because project participants need to
provide information only to the commisson rather than to severd utilities with which they might
transact busness. While the commisson recognizes that this is an advantage of project
participant regigtration, it would be burdensome for the commission to gather the data and serve
as arepogtory for thisinformation. Given that the affiliate issue is germane only when more then
20% of avallable funds will go to affiliated companies, the issue should not arise with sufficient

frequency to judtify the adminidrative burden of aformal registration process.

However, the commission agrees with the comments of EUMMOT, Oncor, and SPC that the
burden of proving &ffiliate satus should not be on the utilities. The utilities should have the initid

burden to investigate EESPs with which they plan to conduct business— this burden is inherent
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in the utilities duty to adminigter energy efficiency programs. Assuming that there exids a
posshbility that 20% or more of avalable funds will go to possbly affiliated companies, those
companies should have the burden to respond to the utility's concerns, since they seek to
participate in the programs and they have access to information that would address the effiliate

issue. Thus, the commisson changes subsection (d)(2) accordingly.

The commisson rgects SPC's argument that the methodology initidly proposed is flaved
because it requires EESPs to wait several months before a decison on éffiliate status is
rendered. Fire, the commisson notes that the issue of affiliate satus arises solely n those
circumgtances in which 20% or more of the funds avallable for a particular program will go to
affiliated companies. Thus, &ffiliated companies that fdl bedow the 20% leved will reman
unaffected. Second, a determination of effiliate Satus is a fact intensve inquiry. Consequently,
the process by its nature is time consuming. Findly, a regigration process might aso be time

consuming, given that the data would have to be collected and then andyzed.

Furthermore, the commission rgects the arguments of EUMMOT and Oncor that the proposed
methodology will result in consderable adminidrative litigation. Frd, the affiliate issue will arise
only in those circumstances in which 20% or more of available project funds go to possbly
dfilided companies. Second, it is unclear that the regidtration process contemplated by
EUMMOT would be less adminigratively burdensome than addressng the issue through

litigated proceedings. Findly, a registration process would not dimingte litigation. The daff
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might render a recommendation, based upon the information obtained, that certain project
participants are afiliales. Assuming that the project participants disagree with the dtaff's

recommendation, the matter would become contested.

As discussed below, the commission adopts the rule change that diminates the requirement to
mantain a lig of quaifying EESPs.  Accordingly, the commisson rgects SPC's proposed

affiliate methodology, which assumes the existence of such alist.

§25.181(e), Cost effectiveness standard

In reference to subsections (€)(2)(A), ECC recommended that the word "annud” be inserted
between "avoided" and "cost”, and that kW vaue be set on an annud bass. These changes

would clarify that avoided cost figures refer to an annua value of avoided cost.

The commission agrees that the rule language would benefit from the proposed change and has

revised the rule to clarify that these costs are annud vaues.

In reference to subsection (€)(2)(C), OPC opposed the deletion of the reference to projects
having to be "desgned to enhance air quaity and improve reliability of dectric service in the

non-attainment area, or both."
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The commisson finds that that energy efficiency projects will enhance air qudity and improve
reiability by reducing eectric production and congestion on the transmisson sysem  The
commission aso finds that placing the requirement that such projects be designed to enhance air
qudity and improve reliability is superfluous, and may only serve to create an unnecessary

burden of proof. The commission declines to reinsert the provison.

§25.181(f), Annual growth in demand

In reference to subsection (f), EUMMOT gated that the current formula for calculating growth
in demand based on higtoricd data often yidds unreasonable results, particularly for amdl
utilities, when a large customer enters or leaves the sysem. EUMMOT dated that such a one-
time, higtorica, and non-recurring event could unduly impact the utility's future god for energy
effidency. EUMMOT recognized that the commission attempted to address this issue in its
proposed revisions, but noted that it would sill require a utility to file a good cause waiver from
the rule provison. EUMMOT aso pointed out that including load forecasts in the formulamay
not be feasible because utilities may not have such forecasts available to them in a restructured
market. EUMMOT suggested language that would alow the utilities to make adjustments to
the formula for non-recurring events or factors afecting the historica demand data and submit

an dternative formula for good cause without commission oversight.
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SPC objected to the provison under §25.181(f)(3) that would dlow a utility to submit an
dternative method for caculating growth in demand for commission approva. SPC stated that
thiswill result in energy efficiency aways getting the short end of the stick, even if the goproved
request is reasonable in those instances in which the changes are requested by the utility.

According to SPC, it is reasonable to assume that the utilities will only seek an adjustment to
reduce the energy efficiency god, and thus reduce the totd amount of energy efficiency below

what it should be over the long term.

ECC suggested deleting the language in proposed subsection (f)(4) because the statute requires
that utilities achieve demand savings of at least 10% of the growth in demand and, therefore,

utilities should not have to seek commission gpprovd for increesng their energy efficiency god.

Consumer Groups reiterated their podtion that the energy efficiency god should be on energy,
not peak demand, and clamed that this would be more consstent with PURA 839.905.

Consumer Groups did not, however, object to dlowing utilities to request a good cause
exception, but sated that if utilities are dlowed to reduce their energy efficiency goa there

should be a concomitant reduction in the revenue requirement for energy efficiency.

In reply comments, ECC objected to EUMMOT's proposd to alow utilities to recal culate their

growth in demand without commission gpproval. ECC commented that the rule, as proposed
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by staff, should at least provide opportunity for staff and interested parties to provide insight and

comments on any utility request to lower its energy efficiency god.

The commisson agrees that the utilities should not be dlowed to use an dternative methodol ogy
without commission review and gpprovd. The commisson dso agrees that generdly the utility
will seek an dternative methodology in order to reduce the god, rather than to increase the god.
In such cases, the methodology should be reviewed within the context of the funding approved
for energy efficiency programs. The gtatute sets a minimum demand reduction god, therefore,
ather utility may exceed its 10% god by expending gpproved funding, or carry excess funding
over to the next program year for future energy efficiency activities: The commisson aso
emphasizes that whenever a utility seeks a good cause exception, such good cause should be
based on exceptiond circumstances of short duration that would have a distorting impact on the

results of the prescribed methodology. The commission declinesto revisetherule.

§25.181(h), Energy efficiency plan

ACEEE and CPS stated that the proposed language in subsection (h)(2)(F) appears to shift the
authority to set incentive levels from the commission to the utilities, and dlows the utilities to
change incentive levels during the program year. ACEEE and SPC argued that this could lead
to wide variation in incentive levels across the sate during different times of the year, and would

lead to adigointed, chaotic market that will lead to lower participation, reduced net impact, and
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less cost-effective programs. They further noted that varying incentive levels across the Sate
would result in customers arbitrarily being subjected to lower incentives than other customers
within the same customer class. ACEEE was particularly concerned that utilities would take
advantage of this provison and lower the incentive levels even further, with devadating
consequences for the programs. ACEEE recommended that the commission set the current
incentive levels as a minimum and dlow the utilities to adjust incentive levels upwards. SPC
stated that any such adjustment should be subject to a commission proceeding and commission

approval.

ECC dated that if the utilities may adjust incentive levels during the program year as dlowed
under subparagraph (h)(2)(F), they should be required to provide ample advance natification to
the EESPs. As long as there is suffident natification through eectronic mail and the Internet
exchange, ECC dated it could support this provison. Smilaly, Consumer Groups
recommended adoption of the proposed language that would dlow the utility to set incentive
leves, but objected to having the incentives adjusted during the program year because it sends

the wrong signd to the market.

NAESCO opposed dlowing utilities to adjust incentive levels without commission review.

Conggent with the discusson under Preamble Issue Number 2, the commisson finds that the

utilities may adjust incentive levels in response to the market, as long as incentive levels are well
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publicized in advance to dlow EESPs, in conjunction with their customers, to develop
meaningful projects within the avalladle incentive parameters. Similarly to setting maximum load
factor caps and dlowing incentive adjusments based on load factors, the commisson
recognizes the posshility that this may lead to varying incentive levels across the date.
However, this should not lead to lower participation because the utilities must meet their gods,
and will therefore adjust incentives upwards if the market does not respond or they are unable
to meet other obligations under the rule. The commisson dso finds that requiring that such
adjusments be subject to commission gpprova would be too time consuming and undermine
the utility's ability to respond to market forces. In reference to the comment that varying
incentives will potentidly subject customers to lower incentives compared to customers of the
same class in other areas, the commission notes that incentives are not made avallable to the
customer. Incentives are made available to the EESP, who may or may not, pass this benefit

aong to the customer. The commission declinesto revisetherule.

In reference to former §25.181(h)(3)(B), NAESCO commented that removing the commission
mantained list of qudifying project participants represents a shft in power away from the
commisson and to the utilities. SPC contended that the commission should be required to
mantain this lig. It asserted that during the adoption of the origina rule, the commisson
decided to maintain the ligt to avoid violations of 825.272 (relating to Code of Conduct for
Electric Utilities and Their Affiliates). It also contended that both project sponsors and

customers would benefit from a commisson maintained list. SPC noted that the origind rule,
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which required the commisson to maintain this I, had been extensvely discussed. It dso
asserted that potentia liability could be avoided through appropriate disclosures. Moreover,
SPC argued that some utilities have been reluctant to provide a list directly to other project
ponsors or to customers because of concerns about restrictions against marketing and affiliate

concerns.

SPC aso contended that the commission, and not utilities, should maintain alist. It argued that
there exigts the posshility for abuse if utilities were to maintain the list, and the utility might st
sandards and procedures to benefit one group of EESPs to the detriment of others.
Referencing a discussion in the preamble to the current rule regarding old §25.181(j)(2)(N)(s¢)
(reference should be §25.181(i)(2)(M)), rdating to EESP qudifying criteria, SPC damed that
the commission recognized that utilities may abuse their quaifying authority in developing thelis.
SPC argued that any standards regarding project participants must be established by the

commisson rather than by the utilities

EUMMOT daed that the commisson should not have to mantain the lig, arguing that
mantaining such a list was burdensome to the commisson and could be misconstrued as an
endorsement of EESPs by the commisson EUMMOT proposed adding the following
language to the §25.181: "The utility may provide the public with information regarding the
identity of EESPs that are presently or have previoudy participated in a program sponsored by

the utility.” EUMMOT recommended that the utilities offer alist of participating EESPs on thelr



PROJECT NO. 25610 ORDER PAGE 44 OF 107

web ste and refer public inquiriesto their Ste. EUMMOT aso stated that the list could be read
over the phone or mailed to an energy consumer who does not have internet access.
EUMMOT indicated that the list could include a disclamer, stating that the commission does

not endorse any EEPS on the lig.

In reply comments and during the public hearing, ECC dated tha it would support the
devdopment of a lig for the public. However, ECC sated that EUMMOT's proposed
languageis overly broad. ECC argued that utilities should be limited to providing aweb site and
responding to customer inquiries. ECC dso dtated that a disclamer should be mandatory, it
should be ncluded in the rule, and it should provide that neither the utility nor the commission
endorse any particular EESP. Findly, ECC sressed the importance of limiting a utility's ability

to promote its programs or approved EESPs.

During the public hearing and in comments, EGSl expressed a desire to be able to inform
interested parties about the EESPs with which it has contracted. Free Lighting stated that the
commisson should maintain this lis. SESCO indicated that it would not oppose the utility

developing and didributing alig.

The commission agrees with EUMMOT's position, as modified by the proposd of ECC: the
utilities should be dlowed to maintain a list of EESPs and should be dlowed to disclose this

information to members of the public who inquire. However, the commission agreeswith ECC
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that the utilities should be limited to providing a webste and answering specific customer

inquiries. The commission rgects SPC's argument thet the commission needs to maintain alist.
Firgt, the commission rgjects as unfounded the argument that utilities maintenance of alist would
lead to abuse-- the utilities would have to include a ligt of al EESPs with which they transact
business. Second, contrary to SPC's statement, the commission never decided in adopting the
origind 8§25.181 that it needed to provide a list to avoid a possible violation of §25.272. In
adopting origina 825.181, the commission stated that "It would not be aviolaion of §25.272
(relating to the Affiliate Code of Conduct) for a dility to digribute a lis compiled by the
commission or OPC" (emphasis added). The commission did not date that it would be a
violation of §825.272 if the utilities were to maintain alist. Nor did the commission ever view the
maintenance of this lig as a means for the commission to maintain oversght over the quaity of
the EESPs participating in the programs. Quality of EESPs has dways been and will continue
to be the respongihility of the utility. The commission has added new §25.181(i)(2) dlowing the

utility to make the list available to the public, with the restriction proposed by ECC.

§25.181(i), Utility administration

In reference to subsection (i), Clifton and EUMMOT supported dlowing the utilities to expend
10% of their budget on administration of the programs. EUMMOT dgated that the origind
assumptions regarding the adminigirative burden of the programs have proved to be inaccurate

and that the adminigrative burden is in fact much greater than anticipated and will be even
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greater under the proposed rule. EUMMOT offered a comparison with other state programs
that showed that the average cost of administration is 25% of tota program costs. In addition,
EUMMOT offered afarly detaled andyss of dl the activities (outreach, program devel opment
and enhancement, generd adminigtration, ingoections and measurement and verification) that
utilities must undertake to adminigter the programs. In addition, EUMMOT dated that these
programs are in their early stages and require a collaborative effort between commisson steff,
industry, advocacy groups, utilities and other interested parties to modify the programs in
response to the changing market and efficiency standards. EUMMOT argued that, therefore,
the utilities should be dlowed to retain the 10% adminidtrative dlowance. Clifton sated that
utilities should be awarded, not pendized, for any efforts to achieve the god more cost
effectively. Clifton noted that the additiona tasks imposed by the rule, such asincreased EESP
participation, will ultimady benefit the citizens of Clifton and justify a 10% adminigtrative
dlowance. EGS dated that increesng EESP participation, particularly smal EESPs, will
increase outreach activities, inspections, review of paperwork and genera "hand-holding.”

These increased activities judtify keeping the administrative costs at 10%.

Consumer Groups did not oppose dlowing utilities to expend 10% of the program budget as
long the utilities are required to provide a detailed budget regarding the activities under
§25.181(1)(1)(A)-(D).  Consumer Groups therefore supported the provison under

§25.181(h)(4)(G). Consumer Groups objected, however, to 8§25.181(i)(1)(E) that would
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dlow the utilities to incur any "other costs as necessary and justifiable for successful program

implementation.”

NAESCO expressed concern over dlowing utilities to reduce payouts by 10% for
adminigtrative expenses, rather than 5.0%. OPC and SPC opposed dlowing the utilities to
maintain 10% adminidrative cods, rather than reducing the dlowance to 5.0%. OPC stated
that such increases will raise the codts to the REPs, and thus increase the price-to-beat.
According to OPC, adminidrative costs under traditiond programs are 15%, and these
programs are more costly because the utility must design, implement, monitor, and sometime
even paform energy efficiency sarvices. Therefore, 5.0% of total program cods for
adminigtration should be more than adequate for a andard offer program. SPC stated that the
commission aready decided this issue in its discussions regarding the current rule, and stated
that these consderations, with the exception of attracting smaler EESPs, remain the same.
According to SPC, best practices in other states, particularly Cdifornia, indicate that a 5.0%
adminidrative cap is reasonable. Increasing the adminigtrative dlowance is therefore not
justified. SPC further stated that the rule should be clarified that the cost of administration
should not be subtracted from the incentives. SESCO provided Smilar comments a the public

hearing.

In reply comments, EUMMOT provided further andlyss regarding the costs involved in

adminigtering the energy efficiency programs in Texas, as well as a comparison to the Cdifornia
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programs. According to EUMMOT, a number of activities under the Texas programs are not
borne by the Cdifornia utilities, particularly in the areas of program design, determination of
incentive levels development of deemed savings estimates, outreach and proposa evaution. In
addition, the Texas budgets are smal compared to Cdiforniaand do not provide the economies
of scde. Therefore, EUMMOT argued, the utilities should be adlowed to expend 10% of the

budget on adminigtration.

The commission finds that parties have provided sufficient datato demondtrate that dlowing the
utilities to expend up to 10% of the budget on adminidrative activities is justified, particularly in
light of some of the additiond burdens imposed on the utilities under the revised rule. In
addition, the rule provides dear guiddines regarding dlowable adminidrative activities and the
utilities must now aso judtify adminidrative expenditures in the annua energy efficiency reports.
The commission disagrees with Consumer Groups that subparagraph (E) should be diminated
because it provides a safe-way for necessary activities that are not otherwise directly addressed
intherule. The commission aso disagrees with the SPC that the 10% adminidrative alowance
should not be deducted from the available ncentive funds, for this would violate the codt-

effectiveness requirements. The commission declinesto revise the rule.

In reference to subsection (1)(2), NAESCO expressed concern over adlowing utilities to bypass
EESPs and provide rebates and incentives directly to large commercid and industrid customers.

ECC dated that it accepted that large commercid and industrid customers may act as their own
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project sponsor, and the utility should be dlowed to share information if the customer
approaches the utility, but objected to dlowing the utility to notify a customer about the program
directly. According to ECC, the intent of the Statute is to develop a market for EESPs.

Alternatively, ECC proposed that the utility should only be dlowed to gpproach austomers
directly if there is insufficient number of EESPs Sgning up after 180 days of opening up the
program. Consumer Groups aso objected to dlowing utilities to communicate directly with
large commercid and indudtrid cusomers.  Consumer Groups stated that this may give large

commercid and industrid customers a competitive advantage over other market players.

Customers have aways been dlowed to act as their own project sponsor under 825.181. The
revised rule redtricts these customers to large commercia and industrid customers. In addition,
the revised rule darifies that utilities may inform such customers of the program as they would
any other potentia project sponsor or EESP.  Redtricting such outreach activities to third party
EESPs would be discriminatory towards customers acting as their own project sponsors. The
commission disagrees that the intent of the statute was to foster or subsidize the EESP market.
The intent of the datute is to foder energy efficiency in generd through gandard offer and
market transformation programs. The commisson declines to make revisors to the rule based

on these comments.

In reference to subsection (i)(3), ESC stated that it supported the 90-day provison because it

dlowed for sufficient time b fully develop and implement a project after the 90 days have
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lapsed. ECC dated that dlowing a utility to automaticaly waive the 20% limitation if insufficient
number of EESPs have signed up after 90 days, as proposed under subsection (i)(3), creates an
incentive for utilities to perform insufficient outreach to encourage EESPs to paticipate. ECC
recommended that, at aminimum, utilities should be required to wait 180 days and be subject to

commisson gpprova upon finding that the utility has made satisfactory effort to attract EESPs.

The commission agrees that the utilities gppear to have an incentive to redrict the number of
EESPs participating in the program, and thus may not be particularly active in conducting
outreach to encourage increased participation. The commission therefore finds that utilities
should wait 180 days before waving the 20% limit and should file with the commisson
documentation of outreach efforts. If the commission finds that the utility's outreach efforts are

inaUfficient, the commission may require the utility to conduct additiona outreach.

SPC recommended that reference to incentive request under subsection (i)(4)(A) should be
clarified to be "each’" incentive request, so as not to limit an EESP to asingle request. SPC aso
recommended that the cgp be changed from 30 dwelling units to a dollar cap because smdl
resdentid projects do not involve dwelling units and depending on the kind of work 30 units

may involve large amounts of money.

The commission agrees that "dwdling" units may not be gpplicable for a smal commercid

project, and that dwelings may involve large anounts of money. The commisson therefore
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revises the reference to 30 dwelling units to a $5,000 cap. The commission also agrees that the

EESP is not limited to asingle request and has insarted the word "each” in subsection (1)(4)(A).

SPC requested that the affidavit requirement under subsection (i)(4)(B) be changed to "letter of
intent or equivaent” because an affidavit is too legdigtic and may scare away participants. In
addition, according to SPC, the large commercid programs do not have such a requirement.
ECC fully supported the provison under subsection (i)(4)(B) that would require a sgned
affidavit from the project host for projects costing over $10,000. ECC sated that this will
prevent EESPs locking in large amounts of incentive moneys and creating a market advantage,
without having actud customers lined up. However, according to ECC, the provison appears
to be misplaced because this should gpply to larger projects, not projects carried in the smal

EESP s=t-aside.

The commission disagrees that requiring an affidavit is too legdigtic for it is the only document
that would make the commitment legdly binding. The commisson dso finds that $5,000 is the
proper threshold to require such a commitment from a project host. The commisson does
agree that the provision should gpply to both large commercid and industrid projects, aswdl as
resdentid and smdl commercid projects. The commission further agrees that the provison

appears to be migplaced and has moved the provision to new paragraph (5).
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In reference to subsection (i)(4)(C), SPC requested that this provison be deleted and the utility
be dlowed to abandon this procedure if the market place has not demondtrated a sgnificant
interest in this procedure. SPC proposed that this provision be automatically waived if the set-

asdeis not subscribed by 75% after 180 days.

The utility is the entity primarily respongble for formulaing the amount of the set-aside
gopropriate to the sSze of its energy efficiency budget. In addition, the utility gppears to have
little incentive to actively promote the set-aside. Therefore, the commission finds the utility must

filearequest awaiver for good cause.

§25.181(j), Sandard offer program

In reference to §825.181(j)(2)(E), ECC, THMA, and TACCA reiterated their opposition of the
use of load factors to rank projects for purpose of project selection, but supported the use of
load factor caps, if the caps are well publicized ahead of time. ECC and TACCA posgitions
regarding this issue are fully summarized under Preamble Issue Number 2. Consumer Groups
recommended thet, in the interest of resdentid and low-income customers, the provision be
ddeted. NAESCO expressed concern over dlowing utilities to reduce payments for energy
savings through the use of maximum load factors and using load factors to select projects or set

incentive levas.
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As discussed under Preamble Issue Number 2, the commission finds that ranking of load factors
for the purpose of competitive sdection is not appropriate. In addition, the commission finds
that reasonable load factor caps are appropriate and necessary to reduce program costs and
encourage comprehensive projects. The load factor caps should, however, be publicized well

in advance.

SPC gtrongly objected to §25.181(j)(2)(O) that would alow utilities to use prior performance
to limit EESP participation in the program. According to SPC, this provison is too vague and
should address issues such as liahility of subcontractors, sharing of information between utilities
and access to such information, agpplicability of performance under one program to other
programs, etc. SPC recommended that this issue be further explored in the EEIP. Consumer
Groups dso dated that the provision is too vague and recommended that prior performance be

clarified to mean poor qudity performance.

As discussed under §25.181(c)(28), the commission finds that ultimately the project sponsor is
accountable for al projects activities, including the performance of subcontractors.  Utilities
must be able to prevent EESPs with a poor track record from participating in the program and
be given the ahility to control the qudity of the EESPs who participate in the programs. Thisis
paticularly important because the program operates on a first-come, fird-serve bass rather
than a competitive bads. The commission disagrees, however, tha the rule should specify dl

the possble criteria that may congtitute poor performance, and how information is shared
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among market participants. The commission also disagrees that the quality of work may be the
sole criterion; a contractor may produce quality work, but fall short on production and thereby
rik the utility's ability to meet the god. The commission finds that "poor” performance is a

aufficient standard and has revised the rule accordingly.

Miscellaneous comments

EUMMOT commented that word "contract” should be changed to "program' under

§25.182(g)(1)(B), (7) and (8) to keep the rulesinternally cons stent.

The commission finds that the proposed changes are appropriate for 825.182(g)(1)(B) and
§25.182(g)(7) and has made the revisons. The commisson finds, however, that it is
appropriate to place additiond reporting requirements in it contract with the utility and therefore

declines to make the revisonto §25.182(g)(8).

OPC recommended that the rule should dlow some type of commercid new congruction

program.

The rue does not address specific program templates. Rather, such program templates should

be developed by the utilities or within the context of the EEIP and submitted for commission
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aoprova. The commission therefore finds that this proposed addition to the rule is outsde the

scope of this rulemaking.

At the APA hearing, SESCO questioned when the rule provisons would teke effect,

particularly since these provisons could affect programsthat are currently being implemented.

The commisson finds that it would not be appropriate to have the rule revisons become
effective 2 days after submisson to the Secretary of State because that may affect programs
that are currently being implemented. The revised rules will bein effect for any programs with a
start date of January 1, 2003. Thiswill give utilities sufficient time to incorporate these changes
in the programs being developed for 2003 and will give market participants sufficient notice
regarding the impending changes. The commission has added new §825.181(p), 25.182(h),

and 25.183(f) to dtate the effective date of the revised rules.

All comments, including any not specificaly referenced herein, were fully consdered by the
commisson. The commisson has made other minor modifications for the purpose of darifying
its intent and for grammatical purposes. In addition, on September 1, 2002, the name of Texas
Natural Resource and Conservation Commisson changed to Texas Commisson on

Environmental Qudlity. This conforming change has been made in §25.181 and §25.183.
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The amendments are adopted under the Public Utility Regulatory Act, Texas Utilities Code
Annotated (PURA) 814.002, which provides the Public Utility Commission with the authority to
make and enforce rules reasonably required in the exercise of its power and jurisdiction; and
specificdly, PURA 839.905 that requires that the commission promulgate rules to implement the
energy efficiency god and under the Hedlth and Safety Code, Title 5, Subtitle C, Chapter 386,

Subchapter E, Energy Efficiency Grant Program.

Cross Reference to Statutes: Public Utility Regulatory Act (PURA) 839.905 and Hedth and

Safety Code, Title 5, Subtitle C, Chapter 386, Subchapter E, Energy Efficiency Grant Program.
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§25.181.

@

(b)

Energy Efficiency Goal.

Purpose. The purposes of this section are to ensure that:

@

)

©)

eectric utilities administer energy savings incentive programs in a market-
neutral, non-discriminatory manner, and do not provide competitive energy
efficiency services, except as permitted in 825.343 of this title (rdaing to
Competitive Energy Services);

al customers, in dl customer classes, have a choice of and access to energy
efficiency dternatives that dlow each customer to reduce energy consumption
and energy costs, and

each dectric utility provides, through market-based standard offer programs, or
limited, targeted market-transformation programs, or both, incentives sufficient
for retail eectric providers and competitive energy efficiency service providers
to acquire additiond codt-€ffective energy efficiency savings equivdent to a
least 10% of the eectric utility's annua growth in demand by January 1, 2004,
and each year theredfter, as mandated by the Public Utility Regulatory Act

(PURA) §39.905.

Application. This section appliesto eectric utilities, asthat term is defined in 825.5 of
thistitle (rdaing to Definitions). This section shdl not gpply to an dectric utility subject

to PURA 8§39.102(c) until the expiration of the utility's rate freeze period.
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(© Definitions. The following words and terms, when used in this section, shdl have the

following meanings unless the context clearly indicates otherwise:

@

Affiliate —
(A)  aperson who directly or indirectly owns or holds at least 5.0% of the

voting securities of an energy efficiency service provider;

(B) aperson in achan of successve ownership of at least 5.0% of the
voting securities of an energy efficiency service provider;

(C)  acorporation that has at least 5.0% of its voting securities owned or
controlled, directly or indirectly, by an energy efficiency service
provider;

(D)  acorporation that has at least 5.0% of its voting securities owned or
controlled, directly or indirectly, by:

0] a person who directly or indirectly owns or controls at least
5.0% of the voting securities of an energy efficiency service
provider; or

(i) aperson in achain of successve ownership of at least 5.0% of
the voting securities of an energy efficiency service provider; or

(E)  aperson who is an officer or director of an energy efficiency service

provider or of a corporation in a chain of successve ownership of at



PROJECT NO. 25610

)
3

(F)

G

(H)

(1)
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leest 5.0% of the voting securities of an energy efficiency service
provider;

a person who actudly exercises substantia influence or control over the
palicies and actions of an energy efficiency service provider;

a person over which the energy efficiency service provider exercises the
control described in subparagraph (F) of this paragraph;

a person who exercises common control over an energy efficiency
service provider, where “"exercigng common control over an energy
efficency service provider™ means having the power, ether directly or
indirectly, to direct or cause the direction of the management or policies
of an energy efficiency service provider, without regard to whether that
power is established through ownership or voting of securities or any
other direct or indirect means, or

a person who, together with one or more persons with whom the
person is related by ownership, marriage or blood dationship, or by
action in concert, actudly exercises subgantia influence over the
policies and actions of an energy efficiency service provider even though

neither person may qudify as an dfiliate individualy.

Calendar year — January 1 through December 31.

Competitive energy efficiency services — Energy efficiency services that

are defined as competitive under §25.341 of thistitle (relating to Definitions).
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(4)

©)

(6)

(1)

(8)

Deemed savings — A pre-determined, vaidated estimate of energy and peak
demand savings dtributable to an energy efficiency measure in a particular type
of gpplication that a utility may use ingtead of energy and pesk demand savings
determined through measurement and verification activities.

Demand — The rate a which eectric energy is delivered to or by a system at
a given ingant, or averaged over a desgnated period, usudly expressed in
kilowatts (kW) or megawatts (MW).

Demand savings — A quantifiable reduction in the rate a which energy is
ddivered to or by a system at a given ingtance, or average over a designated
period, usudly expressed in kilowatts (kW) or megawatits (MW).

Demand side management (DSM) — Adtivities that affect the magnitude or
timing of customer dectrica usage, or both.

Energy efficiency — Programs that are amed at reducing the rate a which
eectric energy is used by equipment and/or processes. Reduction in the rate of
energy used may be obtaned by subgtituting technicaly more advanced
equipment to produce the same level of end-use services with less dectricity;
adoption of technologies and processes that reduce heat or other energy losses,
or reorganization of processes to make use of waste heat. Efficient use of
energy by customer-owned end-use devices implies that existing comfort levels,
convenience, and productivity are maintained or improved at a lower customer

Cost.
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©)

(10)

(11)

(12)

(13)

(14)

(15

Energy efficiency measures — Equipment, materiads, and practices that
when ingtalled and used a a customer Site result in a messurable and verifiable
reduction in ether purchased dectric energy consumption, measured in
kilowatt- hours (kWh), or peak demand, measured in kWs, or both.

Energy efficiency project — An energy efficiency measure or combination of
measures indtalled under a standard offer contract or a market transformation
contract tha results in both a reduction in customers dectric energy
consumption and peak demand, and energy costs.

Energy efficiency service provider (EESP) — A person who indalls energy
efficency measures or performs other energy efficiency services. An energy
efficiency service provider may be aretail dectric provider or large commercid
customer, if the person has executed a stlandard offer contract.

Energy savings — A quantifiable reduction in a cusomer's consumption of
energy.

Existing contracts — Energy efficiency contracts in effect prior to September
1, 1999, that expire on or after September 1, 1999.

Growth in demand — The annud increase in load, measured on the
transmission system, in the Texas portion of an eectric utility's service area at
time of peak demand, as measured according to subsection (f) of this section.
Hard-to-reach customers — Customers with an annua household income a

or below 200% of the federa poverty guiddines.
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(16)

(17)

(18)

(19)

(20)

(21)

Incentive payment — Funding that reduces the cost of ingdling energy
efficiency measures, or provides a service or benefit that would otherwise not
be available to the end-use customer for ingaling energy efficiency meesures.
Inspection — Onsite examinaion of a project to verify that a measure has
been ingdled and is cgpable of performing its intended function.

Large commercial cussomers — Retall commercid or indudtrid customers
with a demand that exceeds 100 kW. For the purpose of this subsection, a
customer's load within a service territory that is under common ownership shdl
be combined.

Load control — Activities that place the operation of eectricity-consuming
equipment located a an eectric user's Ste under the control or dispatch of an
energy efficiency service provider, an independent syssem operator, or other
trangmisson organization.

L oad factor — Theratio of average load to pesk load during a specific period
of time, expressed as a percent. The load factor indicates to what degree
energy has been consumed compared to maximum demand or utilization of units
relative to tota system capability.

L oad management — Load control activities that result in areduction in pesk
demand on an dectric utility system or a shifting of energy usage from a pesk to

an off-peak period.
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(22)

(23)

(24)

(25)

(26)

(27)

(28)

Market transformation program — Strategic efforts to induce lasting
gructurd or behaviord changes in the market that result in increased adoption
of energy efficient technologies, services, and practices, as more fully described
in subsection (k) of this section.

Measurement and verification (M& V) — Activities intended to determine
the actua kWh and kW savings resulting from energy efficiency projects as
more fully described in subsections (1) and (m) of this section.

Off-peak period — Period during which the load on an dectric utility sysemis
not at or near its maximum volume. For the purpose of this section, the off-
peak period will be dl hours from October 1 through April 30.

Peak demand — Electricd demand a the time of highest annual demand on
the utility's system, measured in 15 minute intervals.

Peak demand reduction — Pesk demand reduction on the utility system
during the utility systems peak period, cdculated as the maximum average
demand reduction over aperiod of one hour during the peak period.

Peak period — Period during which a utility's system experiences its maximum
demand. For the purposes of this section, the pesk period is from May 1
through September 30, during the hours between 1:00 p.m. and 7:00 p.m.,
excduding federd holidays and weekends.

Renewable demand side management (DSM) technologies— Equipment

that uses a renewable energy resource (renewable resource), as defined in
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(29)

(30)

(31)

§25.173(c) of this title (relating to God for Renewable Energy) that, when
ingdled a a customer sSite, reduces the customer's net purchases of energy
(kwWh), electrica demand (kW), or both.

Small commercial customers — Retal commercid customers with a
maximum demand that does not exceed 100 kW.

Standard offer contract — A contract between an energy efficiency service
provider and a participating utility specifying the sandard payment based upon
the amount of energy and peak demand savings achieved through the ingtdlation
of energy efficiency measures a dectric customer dtes, the measurement and
verification protocols, and other terms and conditions, according to the program
requirements.

Standard offer program — A program under which a utility adminigers
dandard offer contracts between the utility and energy efficiency service
providers. For the purposes of this section, the targeted westherization
programs under PURA 839.903 (relating to the System Benefit Fund) to be
administered by the Texas Department of Housing and Community Affairs shal

be considered a standard offer program.

(d) Procedurefor determining affiliate status.

@

The utility shdl have the burden to investigate each energy efficiency sarvice

provider that participates in a standard offer or market transformation program
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)

©)

(4)

to determine whether such energy efficiency service provider is an dfiliae of

any other energy efficiency service provider that has submitted a project.

In any proceeding to determine affiliate Satus, the Energy Efficency Service
Provider (EESP) shdl have the burden of proof.

Upon discovering evidence that an energy efficiency service provider is affiliated
with ancther energy efficiency service provider, the utility shdl notify such
energy efficiency service providers in writing and shdl indude evidence
supporting the dlegation with the natification; the utility shall file this notification
together with supporting evidence with the commission. If the utility relies upon
an affidavit to demondrate the existence of an dffiliate rdaionship, the affidavit
shdl conform to Texas Rules of Civil Procedure 8166a(f) and Texas cases
condruing thisrule.

Upon discovering evidence that an energy efficiency service provider is effiliated
with another energy efficiency service provider, any party (complainant) may file
such clam, together with supporting evidence, with the commisson. If the
complainant relies upon an affidavit to demondrate the existence of an &ffiliate
reationship, the affidavit shdl conform to Texas Rules of Civil Procedure
8166a(f) and Texas cases condruing this rule. A complainant shdl notify the
energy efficency sarvice provider and utility in writing and incdlude al supporting

evidence with the notification
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Upon receipt of a utilitys or complainant's natification, the energy efficiency
service provider will timely respond to the utility's or complainant's alegations
and file such response, together with documentation supporting the response,
with the commisson. If the energy efficiency service providers rely upon an
affidavit to contradict any of the utility's evidence, the affidavit shdl conform to
Texas Rules of Civil Procedure 8166a(f) and dl Texas cases congtruing the
rue.

All filings submitted pursuant to paragraphs (3), (4), and (5) of this subsection
will be used as evidence by the commission to render a decison on afiliate

gaus.

(e Cost-effectiveness standard.

@

Cost-effectiveness. An energy efficiency project is deemed to be cost-
effectiveif the cost of the project to the utility islessthan or equd to the benefits
of the project. The cost of a project includes the cost of incentives, the
measurement and verification cods, and program administrative costs. The
benefits of the project include the vaue of the purchased eectricd energy
saved, the vaue of the corresponding generating capacity requirements, and
associated reserves displaced or deferred by the project. The present vaue of
the project benefits shal be caculated over the projected life of the measure,

not to exceed ten years.
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Avoided cost. Incentives shall be set as a percentage of the avoided cost. The

avoided cost shdl be the estimated cost of a new gas turbine.

(A)

(B)

(©

Initidly, the avoided cost of capacity savings shdl be set at $78.5/kW
saved annudly a the customer's meter.

Initidly, the avoided cost energy savings shdl be set at 2.68 centskWh
saved annudly a the customer's meter.

The commisson may adjust the cogt effectiveness standard prescribed
in subparagraphs (A) and (B) of this paragraph by usng an
environmental adder up to 20% for targeted projects conducted in an
area that is not in atanment for air emisson that is subject to the
regulations of the Texas Commission on Environmentd Qudity
(TCEQ). The environmentd adder is available only for targeted energy

efficiency projects that would not be implemented without the adder.

Annual growth in demand and energy efficiency goal. Electric utilities shal meet

the minimum mandate of 10% reduction in growth in demand through energy efficiency

savings by January 1, 2004. Each utility is required to meet, a a minimum, 5.0% of its

growth in demand though energy efficiency by January 1, 2003. Each utility's energy

efficiency god shdl be specified as a percent of its historicd five-year average rate of

growth in demand, cdculated asfollows:
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(4)

Each year's higoricd demand growth data shal be adjusted for westher
fluctuations, usng weether data for the most recent ten years. The utility's
growth in demand is based on the average growth in retall load in the Texas
portion of the utility's service area, measured at the utility's annua system pesk
for the immediady preceding five years.

The god for energy-€fficiency savings for a year is caculated by goplying the
percentage god, prescribed in this subsection, to the average rate of growth in
demand, based on the average of the five preceding annua growth rates. The
basdine for cdculating demand growth shall be reset each year.

A utility may submit for commission gpprova an dternative method to caculate
its growth in demand, for good cause.

The utility, subject to commisson gpprova, may increase its energy efficiency
god for targeted projects conducted in an area that is an affected county or a
nonattainment area, as defined in §25.182 of this title (reating to the Energy

Efficency Grant Program).

Basic program elements. Electric utilities shdl adminigter energy efficiency programs

designed to achieve reductions in the customer's purchased energy consumption or

demand, or both, and lower energy costs through the implementation of standard offer

programs or limited, targeted market transformation programs.



PROJECT NO. 25610 ORDER PAGE 69 OF 107

()

@

)

3

(4)

Q)

Each dectric utility shal submit energy efficiency plans and reports to the
commission in accordance with subsection (h) of this section.

Incentive payments shal be made under ether standard offer contracts or
market transformation contracts, or both, for kWs and RVhs saved. The
amount of the incentive payment may vary by customer class in order to
effectively reach dl customer dasses induding hard-to-reach customers.
Market trandformation programs may offer other incentives or benefits as
approved by the commisson.

Customer protection provisons shdl be included in al dectric utilities energy
efficiency programs in accordance with subsection (o) of this section.

All projects performed under a standard offer program shal be subject to
inspections, measurement, and verification in accordance with subsection (1) of
this section. Energy and pesk demand savings under market transformation
projects shdl be verified in accordance with subsection (k) of this section.

The commisson shdl edablish an implementation project, as described in
subsection (n) of this section, to address program design, implementation and

adminigtration, and make recommendations to the commisson

Energy efficiency plans.



PROJECT NO. 25610 ORDER PAGE 70 OF 107

@

)

Schedule. Each dectric utility shdl by April 1, 2001, and annualy thereefter,
file its updated energy efficiency plan and an annud energy efficiency report as
described in paragraph (4) of this subsection.

Energy efficiency plan. Each dectric utilitys energy efficiency plan shdl

describe how the utility intends to achieve the legidative mandate and the

requirements of this section. Beginning January 1, 2002, the plan shdl be on a

cdendar year cycle and shdl project at least a four-year period. The plan shdl

propose an annud budget sufficient to reach the 10% legidative god by January

1, 2004, and annudly thereefter. Each eectric utility's energy efficiency plan

shdl indude:

(A) A prgection of the utility's annua growth in demand based on actud
higoricd data caculated usng the methodology and corresponding
energy and peak demand savings god to be achieved under the plan, as
defined in subsection (f)(2) of this section.

(B) A description of existing contract obligations and an explanation of the
extent to which these contracts will be used to meet the utility's annud
energy efficiency requirements.  Only additional energy and pesk
demand savings achieved as a result of projects inddled after the
effective date of this section may count towards the amount of energy

and peak demand savings actudly achieved on an annud basis.
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An egimate of the energy and pesk demand savings to be obtained
through each separate standard offer program, market transformation
program, or both.

The proposed design and plan for each of the utility's standard offer
programs and market transformation programs, including measurement
and verification plans when gppropriate. For statewide standard offer
programs or market transformation programs previoudy agpproved by
the commission, the program may smply be identified with a description
of how it will be implemented in the service teritory of the utility.
Programs not previoudy approved by the commisson should be
presented in detail, including basdline sudies, for review and gpprova.
A description of the customer classes targeted by the utility's energy
efficiency programs, specifying the Sze of the hard-to-reach, resdentid,
smdl commercid, and large commercid and industrid customer classes,
and the methodology used for estimating the Sze of each customer
class.

The incentive levels for each customer class shdl be a percentage of the
avoided cost st forth in subsection (€) of this section. The incentive
levels for individud programs shdl be set by each utility subject to the
incentive cellings outlined below and other provisions of this section.

Utilities may adjust incentive levels for individua programs during the
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program year, but such adjusments must be clearly publicized in the
program gpplication giiddines  Until the commisson adopts different
calings for incentive levels, incentive leves for sandard offer programs
may not exceed:

0] 100% for hard-to-reach customers.

(i) 50% for other resdentid and small commercia customers.

(D) 35% for large commercid and industria customers.

(iv) 15% for load management programs.

(G)  The proposed annua budget required to implement the utility's standard
offer program, market transformation program, or both, broken out by
program for each customer class, including hard-to-reach customers,
and the amount for the smdl contractor set-asde pursuant to subsection
(()(4) of this section The proposed budget should detail incentive
payments, utility adminidrative costs, including the independent M&V
expert, and the other adminidrative functions pursuant to subsection
()(@) of this section, and the raionde and methodology used to
estimate the proposed expenditures.

(H)  Savings achieved through programs for hard-to-reach customers shall

be no lessthan 5.0% of the utility's total demand reduction god.
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Savings achieved through load management programs, including
interruptible rates, may not exceed 5% of the utility's tota demand
reduction god.

A discusson of the types of informationd activities the utility plans to
use to encourage participation in standard offer programs or market
trandformation programs, induding the manner in which utilities will use
to post notice of standard offer programs, market transformation
programs, and any other facts that may be consdered when evauating

aproject.

Prior to the implementation of the energy efficiency program, the commission

dl:

(A)
(B)

Approve market transformation programs and standard offer programs.
Review and agpprove measurement and verification plans including
deemed savings in accordance with the standard offer or market
transformation program guiddines. Projects that require ingalation
gpecific measurement and verification may have a measurement and
verification process approved by the utility. At the utility's option, the
measurement and verification process or deemed savings may be

submitted for pre-gpprova by the commission.

Annual energy efficiency report. The annud energy efficiency report shdl

provideinformation listed below:
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(F)
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The utility's projected annua growth in demand cadculated using the
methodology prescribed in subsection (f) of this section.

The corresponding energy and peak demand savings god for the utility,
as defined in subsection (f)(2) of this section, expressed in kWs and
kWhs, for the current calendar year.

The utility's actud annua growth in demand for the preceding cendar
yedr.

The mogt current information available comparing projected savings to
reported savings for each of the utility's standard offer programs and
market transformation programs.

The most current information available comparing reported savings and
verified achieved savings as verified by the independent M&V expert
for dl programs.

The most current information avalable comparing the basdine and
milestones to be achieved under market transformation programs.

A gatement of funds expended by the utility for incentive payments,
program administration pursuant to subsection (i)(1) of this section,
including inspections, and the independent M&V expert.

A gatement of any funds that were committed but not spent during the

year, by project.
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0]

M Any decreases by more than 10% in tota program cost, with an
explanation for the decrease in cost.
J Any remaining program funds that were not committed during the yesr.
(K) The mogt current information avalable of ongoing and completed
energy efficiency projects by customer class that includes:
() Number of customers served by each project.
(i) Project expenditures.
(i) Veified energy and pesk demand savings achieved by the
project, when available.
(L) A description of proposed changesin the energy efficiency plans.

(M)  Any other information prescribed by the commisson.

Utility adminigtration. Ultilities shdl adminiser standard offer programs, market

transformation programs, or both, to meet the requirements of the energy efficiency god

in PURA 839.905. The cost of administration may not exceed 10% of the tota

program costs.

Q) Adminigrative costs include costs necessary for utility conducted inspection and
the independent M&V expert as required under subsections (I) and (m) of this

section, and the costs necessary to meet the following requirements:
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Conduct informationd activities designed to explain the standard offer
programs and market transformation programs to energy efficiency
service providers and vendors.

Review and sdect proposds for energy efficiency projects in
accordance with the guiddines of the standard offer programs under
subsection (j) of this section, and market transformation programs under
subsection (K) of this section.

Inspect projects to verify that measures under a standard offer contract
were inddled and capable of performing their intended function, as
required in subsection (1) of this section, before find payment is made.
Such ingpections shdl comply with PURA 839.157 and §25.272 of this
titte (rdlating to Code of Conduct for Electric Utilities and Their
Affiliates).

Review and gpprove energy efficiency service providers savings
monitoring reports for both standard offer contracts and market
transformation contracts.

Any other costs as necessary and judtifiable for successful program

implementation.

A utility adminisering a standard offer program or a market transformation

program shdl not be involved in directly providing customers any energy

efficiency services, induding any technicd assistance for the selection of energy



PROJECT NO. 25610 ORDER PAGE 77 OF 107

©)

(4)

efficiency services or technologies, unless the customer is alarge commercid
cusomer and the activities are limited to the outreach activities outlined in
paragraph (1)(A) of this subsection, or unless a petition for waiver has been
granted by the commisson pursuant to 825.343 of this title. A utility may
provide interested parties alist of EESPs who have participated or are currently
participating in the utility's energy efficiency programs. In providing the lig, the
utility may not endorse or favor any EESP.

The utility shdl compensate energy efficiency service providers for energy
efficiency projects in accordance with the contract and the requirements of this
section. An individud energy efficiency service provider and its afiliates may
not receive more than 20% of the tota incentive payments available for a
particular sandard offer program, unless the program is not fully subscribed
after 180 days, and the utility has demondtrated thet it has performed adequate
outreach.

The utility, in its energy efficency plan pursuant to subsection (h)(2) of this
section, shal have a funding set-aside in an amount appropriate to the utility's
program budgets for hard-to-reech or resdentid and smdl commercid
customers for amdl projects. The commisson may adjust the dlocation of the
set-aside for individud utilities a any time. Under this funding set-aside:

(A)  Each incentive request for the hard-to-reech, resdentid and smal

commercia customer projects may not exceed $5,000.
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(6)

(B) A utlity may petition the commisson for waver of this limitation if the
utility can demondrate that the utility would not be able to meet its
annud energy savings god under this limitation.

Incentive reserve requests for projects for individud dtes or customers

exceeding $10,000 shdl require a Signed affidavit of participation by the project

host.

Projects or measures under either the standard offer or market transformation

programs are not eigible for incentive payments or compensation if:

(A) A prgect would achieve demand reduction by diminaing an exiding
function, shutting down a facility, or operation, or would result in
building vacancies, or the re-location of existing operations to locations
outsde of the facility or area served by the participating utility.

(B) A measure would be ingdled even in the absence of the energy
efficency service provider's proposed energy efficiency project. For
example, a project to ingtdl measures that have wide market
penetration would not be digible.

(C) A prgect resaults in negative environmenta or hedth effects, induding
effects that result from improper diposa of equipment and materias.

(D)  The project involves the inddlation of self-generation or cogeneration

equipment, except for renewable DSM technologies.
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(1)

(8)

Cost recovery and unspent funds. Funds for achieving the energy efficiency
god will be incdluded in each utility's transmission and digtribution rates. Each
utility shdl track its energy efficiency expenditures separately from other
expenditures and report these in their annua energy efficiency report. Funds
not spent within a given year shdl be consdered as a source of funding for the
following year, and the commisson shdl congder utilities requests to roll over
ungpent funds on a case-by-case bass in connection with the utilities annud
energy efficiency report filing under subsection (h)(4) of this section.

Each utility shall meet its energy efficiency god annudly through the acquigtion

of cogt-effective energy and demand savings, in accordance with this section .

A utility shdl be deemed to have met its energy efficiency god when the utility

achieves a 10% reduction in growth in demand caculated as prescribed in

subsection () of this section.

(A)  Funds gpproved in the utility's rates for the purpose of the energy
efficiency goa under PURA 839.905 shdl be used exclusvey to
acquire cost-effective energy efficiency savings, even if such savings
exceed the utility's energy efficiency god.

(B)  Notwithstanding the costs approved in the utility's cost of service rates,
the utility must acquire cod-effective energy efficency savings

equivdent to at least 10% of the utility's annud growth in demand by
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January 1, 2004, and each year theregfter, by administering programs

cond gtent with this section.

Standard offer programs. A utilitys sandard offer program shdl be implemented
through standard offer contracts. The standard offer contract shal describe the terms
and conditions according to the requirements of this section for energy efficiency service
providers for the delivery of energy efficiency services. Standard offer contracts will be
avaladdle to any energy efficiency sarvice provider that satisfies the contract
requirements within the commission approved program parameters.

Q) Statewide standard offer programs shdl be developed and submitted to the
commission for gpprovd. Utilities may use the commission gpproved Satewide
dandard offer programs without further commission review. Other standard
offer programs will require commission review for approval.

2 A utility's standard offer program shal meet the following requirements:

(A) A gandard offer program shall be developed to address each customer
class. Specific different programs may be developed to address hard-
to-reach customers. All customer classes must have access to an
equitable share of the incentive funds.

(B) Each standard offer program will offer a sandard incentive payment
and specify a schedule of payments. The incentive shall be st & aleve

aufficient to meet the gods of the program and shdl be consstent with
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the calling under subsection (h)(2)(F) of this section, or any revised
calling adopted by the commisson. The dandard offer incentive
payments may include both payments for kW and kWh savings, as
appropriate.  Except for load management projects, the incentive
payment may vary by customer class, but not within a customer class.
Peak demand and energy savings for each project shdl be identified in
the proposas the energy efficiency service providers submit to the
utility.
Standard offer programs shdl not limit digibility to specific technologies,
equipment, or fuels, but shal be neutral with respect to such factors.
Energy efficiency projects may lead to switching from eectricity to
another energy source, provided the energy efficiency project resultsin
overdl lower energy codts, lower energy consumption, and the
inddlaion of high efficency equipment. Switching from gas to
electricity is not dlowable under the program.
Standard offer programs may require maximum load factor criteria for
project digibility.
M Increasing load factors may be subject to a decreasing incentive
scale.
(i) Load factor caps and corresponding incentive scales must be

clearly publicized in the program gpplication guiddines.
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All projects must result in areduction in purchased energy consumption,
or peak demand, or both, and a reduction in energy costs for the end-
use customer.

Comprehengve projects incorporating more than one energy efficiency
meesure shal be encouraged. Lighting measures shdl be limited to
65% of the savings of each project. When a project conssts of lighting
measures only, compensation shall not exceed 6% of the calling for
that class under subsection (h)(2)(F) of this section.

Projects shdl result in consstent and predictable energy and peak
demand savings over atenyear period.

A utility shdl not condition the provison of any product, service, pricing
benefit, or dternative terms or conditions upon the purchase of any
other good or service from the utility or its competitive affiliate, except
that only customers taking transmisson and didtribution services from a
utility can participate in its energy efficiency programs.

Projects shdl disclose potential adverse environmenta or hedth effects
asociated with the energy efficiency measuresto be ingtaled.

Projects shdl include the procedures for measuring and reporting the
energy and pesk demand savings from inddled energy efficiency
measures, consstent with the requirements under subsection (1) of this

section.
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Standard offer programs shdl provide a complaint process that dlows.

() The energy efficiency service provider to file acomplant againg
autility.

@i A cudomer to file a complant agang an energy efficency
service provider. The utility may use cusomer complaints as a
criterion for disqudifying energy efficiency service providers
from participating in the program.

Renewable DSM technologies are dlowed.

A dandard offer program shdl require contractors to provide the

following:

() Evidence of good credit rating.

(i) List of references.

@)  All applicable licenses required under state law and locd
building codes.

(iv) Evidence of dl building permits required by governing
jurisdictions.

v) Evidence of al necessary insurance.

A utility may use poor performance as a criterion to limit or disqudify an

energy efficiency service provider or its ffiliate from participating in the

programs.
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(k)

Market transformation programs. Market transformation programs are strategic
efforts, including, but not limited to, incentives and education designed to reduce market
bariers for energy efficient technologies and practicess. Market transformation
programs must be designed to obtain energy savings and pesk demand reductions
beyond savings that would be achieved through compliance with building codes and
equipment efficiency sandards. Utilities should cooperate in the cregtion of regiond or
statewide programs, consider satewide administration where gppropriate, and where
possble, leverage with existing effective nationd programs that have the potentid to
save energy in Texas. Statewide market trandformation programs shdl be developed
under the implementation project to address targeted customer classes, as described in
subsection (n) of this section. The programs shdl be filed for commission review and
goprovd. Utilities may use the statewide commission gpproved market transformation
programs without further commission review. All other market transformation programs
will require commission review for gpprova. Market transformation programs shdl be
conducted through projects that describe the terms and conditions as required under
this section for the deivery of energy efficiency services. Market transformation
programs must meet the following criteria
(@D} Competitive solicitation shall be the preferred method for contract selection.
Rilot projects may be developed by an individud utility, agroup of utilities, or an
energy efficiency sarvice provider. A utility may request a waver from the

requirements of a competitive solicitation for good cause.
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2 A market transformation project shdl identify:

(A)  Project gods.

(B) Market barriers the project is designed to overcome.

(©)  Key intervention strategies for overcoming those barriers.

(D) Edtimated costs and projected energy and capacity savings.

(E) A basdine sudy thet is gppropriate in time and geographic region. In
establishing a basding, the study shdl consder the levd of regiond
implementation and enforcement of the Internationd Energy
Consarvation Code (IECC), when applicable.  However, this
congderation shdl not preclude establishment of a basdine below the
IECC "prescriptive” component performance compliance levels where
such compliance is permitted by the IECC through dternative building
designs or dternative measures. The basdine for new construction
programs shal be developed by the Energy Efficiency Implementation
Project (EEIP) and submitted to the commisson for approval.

(F Project implementation timeline and milestones.

(G)  Method for measuring and verifying savings.

(H)  Period over which savings shdl be conddered to accrue, including a

date for fina market transformation
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M Each proposed project shdl include a description of how it will achieve
the trangtion from extensve market intervention activities toward a
largdy sdf-sustaining market.

The project must be cost-effective, under the standard in subsection (€) of this

Section.

The project must be designed to achieve energy or pesk demand savings, or

both, and lasting changes in the way energy efficient goods or services are

distributed, purchased, ingaled, or used.

Inspection, measurement and verification. Each sandard offer program shall

include an industry accepted measurement and verification protocol agpproved by the

commission as part of the detaled energy efficiency plan that will be used to measure

and verify energy and pesk demand savings to ensure that the goas of this section are

achieved.

@

2

The energy efficiency service provider is responsble for the measurement of
energy and pesk demand savings using the approved measurement and
verification protocol, and may utilize the services of an independent third party
for such purposes.

Commission approved deemed energy and pesk demand savings may subgtitute
for the energy efficiency service provider's measurement and verification where

applicable.
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Each customer shdl sgn a cetification indicating that the measures contracted
for were ingtdled before find payment is made to the energy efficiency service
provider.

An energy efficiency service provider may request a utility ingpection at its own
expense in the event a customer refuses to sgn the measure ingdlation
certification.

For resdentid and smal commercid customer projects involving over 30
inddlaions, a gatidicdly sgnificant sample of ingtalations will be subject to o
dte ingpection in accordance with the protocol set out for the project.
Ingpection shdl occur within 30 days of notification of measure ingdlation to
ensure that measures are ingaled and capable of performing their intended
function. The energy efficency service provider shdl not receve find
compensation until the customer documents work completion and the utility has
conducted its ingpection on the sample of ingdlations.

Resdentia and smdl commercia customer projects of less than 30 ingdlations
may be aggregated and a ddidicdly sgnificant sample of the aggregate
ingalations will be subject to on-site ingpection in accordance with the protocol
st out for the projects. Ingpection shdl occur within 30 days of notification of
measure inddlation to ensure that measures are ingadled and capable of

performing thar intended function. The energy efficiency service provider shdl
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(m)

not receive find compensation until the customer documents work completion

and the utility has conducted its ingpection on the sample of inddlations.

(A)  An enaqgy €fficiency sarvice provider shdl not be pendized for the
inspection fallure rate of another energy efficiency service provider.

(B) An enagy efficiency sarvice provider with unsatisfactory ingpection
results shdl be subject to further inspections.

) The sample size for on-Site ingpections may decrease over time for a contractor
under a particular contract that has consstently yielded satisfactory ingpection

results.

Independent measurement and verification (M&V) expert. An independent

M&V expert shdl be sdected to verify energy and pesk demand savings, including

deemed savings, reported by energy efficiency service providers statewide for the

caendar year 2002, and periodicaly thereafter as determined by the commission.

Q) The independent M&V expat shdl be sdected by the commisson by
competitive solicitation.

()] The independent M&V expet shdl be funded from the utilities program
adminigtration budgets.

3 The independent M&V expert shdl perform:
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(A) A wificaion of energy efficiency service providers reported energy
and pesk demand savings, based on a satisticaly representative sample
of completed projects;

(B) A limited process evduation; and

(©)  Any other task the commission deems necessary.

4 By March 1, 2003, the independent M&V expert shdl report its preliminary
conclusions to the commission and make a recommendation whether the utilities
energy and peak demand savings should be adjusted. By March 2004, the

independent M&V expert shall provide its full report.

Energy efficiency implementation project. The commisson dhdl initiste an
implementation project to make recommendations to the commisson for its
condderaion with regard to best practices in standard offer programs and market
trandformation programs. All orders gpproved by the commisson under Project
Number 22241, Energy Efficiency Program Implementation Docket, and that are
consgent with this section shdl be trandferred to the energy efficiency implementation
project. Materid submitted to the commisson in this project believed to contan
proprietary or confidentid information shdl be identified as such, and the commission
may enter an gppropriate protective order. The following functions may be undertaken
in the energy efficiency implementation project:

(@D} Development and review of statewide standard offer programs.
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(6)

(1)

(8)

©)

(10)

(11)

| dentification, design, and review of market transformation programs.
Development of the appropriate basdine for programs addressng new
construction.

Determination of measures for which deemed savings are gppropriate and
participation in the development of deemed savings edimates for those
measures.

Recommendation to the commission of one or more independent M&V expert
to conduct the audit in accordance with subsection (m) of this section.

Review of and recommendations on the independent M&V expert's report with
reoect to whether utilities will meet the minimum legidative god by January 1,
2004, and annually theresfter.

Review of and recommendations on incentive payment levels and the adequacy
to induce the desred levd of participation by the energy efficiency service
providers and customer classes.

Review of and recommendations on the utility annua energy efficiency reports
with respect to whether al customer classes have access to energy efficiency
programs.

Periodic reviews of the cost effectiveness methodology.

Development of information packets for potentid resdentid and commercia
customers.

Other activities as requested by the commission.
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(0)

Customer protection. The customer protection provisons under this section shall
aoply to resdentid and smdl commercid cusomers only. Each energy efficiency
sarvice provider who provides energy efficiency servicesto the end-use utility cusomer
shdl provide:

Q) Clear disclosure to the customer of the following:

(A)  The customer's right to a cooling-off period of three business days, in
which the contract may be canceled, if gpplicable under law.

(B)  The name, telephone number, and sireet address of the energy services
provider, the contractor, and written disclosure of al warranties.

(C)  The fact that incentives are made available to the energy efficiency
sarvices provider through a ratepayer funded program, manufacturers
or other entities.

(D)  Notice of provisons tha will be included in the customer's contract as
described in paragraph (3) of this subsection.

2 A form developed and approved by the commisson may be used to satisfy the
requirements of paragraph (1) of this subsection
3 Contractua provisonsto be included:

(A) Information on work activities, completion dates, and the terms and

conditions that protect resdentiad customers in the event of non

performance by the energy efficiency service provider.
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(D)

(E)

(F)
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Written and ora disclosure of the financid arrangement between the
energy efficiency service provider and customer. This includes an
explanation of the: totd customer payments, the tota expected interest
charged, dl possble pendties for non-payment, and whether the
customer's ingtallment sales agreement may be sold.

Disclosure of contractor liability insurance to cover property damage.
An "All Bills Pad" affidavit be given to the customer to protect against
clamsof subcontractors.

Provisons prohibiting the waver of consumer protection datutes,
performance warranties, fse clams of energy savings and reductionsin
energy costs.

Information on complaint procedures offered by the contractor, or the
utility, as required under subsection (j)(2)(L) of this section, and toll free
numbers for the Office of Customer Protection of the Public Utility
Commission of Texas, and the Office of Attorney Generd's Consumer
Protection Hotline.

Disclosure that the energy efficiency service provider is not part of, or

endorsed by the commission or the utility.

(p) Effective date: This section shdl be in effect for any energy efficiency programs

pursuant to this section with a start date of January 1, 2003 and thereefter.
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§25.182. Energy Efficiency Grant Program.

@

(b)

(©

Purpose. The purpose of this section is to provide implementation guiddines for the
Energy Efficiency Grant Program mandated under the Hedth and Safety Code, Title 5,
Subtitle C, Chapter 386, Subchapter E, Energy Efficiency Grant Program. Programs
offered under the Energy Efficiency Grant Program shdl utilize program templates that
ae consgent with 825.181 of this title (reating to the Energy Efficiency God).
Programs shdl include the retirement of materids and appliances that contribute to
energy consumption during periods of peak demand with the god of reducing energy

consumption, peek loads, and associated emissions of air contaminants.

Eligibility for grants. Electric utilities electric cooperatives, and municipaly owned
utilities are digible to goply for grants under the Energy Efficiency Grant Program.
Multiple digible entities may jointly goply for a grant under one energy efficiency grant
program gpplication. Grantees shall administer programs consistent with 825.181 of

thistitle

Definitions. The following words and terms, when used in this section shdl have the
following meanings unless the context clearly indicates otherwise:
Q) Affected counties — Bastrop, Bexar, Cddwel, Comd, Ellis Gregg,

Guadalupe, Harrison, Hays, Johnson, Kaufman, Nueces, Parker, Rockwal,
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)

©)

(4)

Q)

Rusk, San Patricio, Smith, Travis, Upshur, Victoria, Williamson, and Wilson.

An affected county may include a nonattainment area, a which point it will be
consdered a nonattainment area.

Demand side management (DSM) — Activities that affect the magnitude or
timing of customer dectrica usage, or both.

Electric utility — As defined in the Public Utility Regulaiory Act (PURA)
§31.002(6).

Energy efficiency — Programs that are amed at reducing the rate a which
electric energy is used by equipment and/or processes. Reduction in the rate of
energy used may be obtaned by subgituting technicaly more advanced
equipment to produce the same leve of end-use services with less eectricity;
adoption of technologies and processes that reduce heat or other energy losses,
or reorganization of processes to make use of waste heat. Efficient use of

energy by consumer-owned end-use devices implies that existing comfort levels,
convenience, and productivity are maintained or improved at lower customer
Cost.

Energy efficiency service provider — A person who inddls energy
efficency measures or performs other energy efficiency services. An energy
dficiency service provider may be a retal eectric provider or a large
commercid customer, if the person has executed a standard offer contract with

the grantee.
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(6)
()

(8)

©)

(10)

(11)

(12)

Grantee — the entity recaiving energy efficiency grant program funds.
Nonattainment area — An area S0 designated under the federal Clean Air
Act 8107(d) (42 U.S.C. §7407), as amended. A nonattainment area does not
include affected counties,

Peak demand — Electricd demand at the time of highest annual demand on
the utility's system, measured in 15 minute intervals.

Peak demand reduction — Pesk demand reduction on the utility system
during the utility systemis pesk period for the duration of at least one hour,
cdculated as the maximum average demand reduction over a period of one
hour during the pesk period.

Peak load — Peak demand.

Peak period — Period during which a utility's system experiences its maximum
demand. For the purposes of this section, the pesk period is May 1 through
September 30, during the hours between 1:00 p.m. and 7:00 p.m., excluding
federd holidays and weekends.

Retirement — The disposal or recycling of dl equipment and materidsin such
amanner that they will be permanently removed from the systlem with minima

environmenta impact.
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(d)

Commission administration. The commisson shdl adminiger the Energy Efficiency

Grant Program, including the review of grant applications, dlocation of funds to grantees

and monitoring of grantees. The commission shdl:

@

)

3
(4)

Q)

Develop an energy efficiency grat program gpplication form. The grant

goplication form shdl include:

(A)  Application guiddines,

(B) Information on available funds, induding minimum and maximum funding
levels available to individud gpplicants,

(C©)  Liding of applicable affected counties and counties designated as
nonattainment areas; and

(D)  Information on the evauation criteria, including points awarded for each
criterion.

Evduate and gpprove grant gpplications, consstent with subsection (€) of this

section.

Enter into a contract with the successful gpplicant.

Reimburse participating grantees from the fund for costs incurred by the grantee

in adminigtering the energy efficiency grant program.

Monitor grantee progress on an ongoing basis, including review of grantee

reports provided under subsection (g)(8) of this section.
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(6) Compile data provided in the annud energy efficiency report, pursuant to
§25.183 of this title (relating to Reporting and Evauation of Energy Efficiency

Programs).

(e Criteriafor making grants.
Q) Grants shdl be avarded on a competitive basis. Applicants will be evauated
on the minimum criteria established in subparagraphs (A)- (F) of this paragraph.

(A) The extent to which the proposal would reduce emissons of air
pollutants in a nonattainment area.

(B) The extent to which the proposal would reduce emissons of air
pollutants in an affected county.

(C©)  Theamount of energy savings achieved during periods of pesk demand.

(D)  The extent to which the gpplicant has achieved verified pesk demand
reductions and verified energy savings under this or other smilar energy
efficiency programs and has complied with the requirements of the grant
program established under this section.

(E) The extent to which the proposd is credible, interndly consistent, and
feasble and demondrates the applicant's ability to adminiger the
program.

(F)  Any other criteria the commisson deems necessary to evauate grant

proposals.
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()

)

Applicants who receive the most points under the evauation criteria shal be

awarded grants, subject to the following condraints:

(A)  The commisson resarves the right to st maximum or minimum grant
amounts, or both.

(B)  The commisson reserves the right to negotiate find program detalls and

grant awards with a successful applicant.

Use of approved program templates. All programs funded through the energy

efficiency grant program shdl be program templates developed pursuant to §25.181 of

thistitle

@

)

©)

(4)

Program templates adopted under this program shdl include the retirement of
materias and gppliances that contribute to energy consumption during periods
of pesk demand to ensure the reduction of energy, pesk demand, and
associated emissons of ar contaminants,

Cog effectiveness and avoided cost criteria shdl be consistent with §25.181(e)
of thistitle

Incentive levels shal be consstent with program templates and in accordance
with 8§25.181(h)(2)(F) of thistitle.

Inspection, measurement and verification requirements shdl be consstent with

program templates and in accordance with 825.181(]) of thistitle.
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@

) Projects or measures under this program are not digible for incentive payments
or compensation if:

(A) A prgect would achieve demand reduction by diminaing an existing
function, shutting down a facility, or operation, or would result in
building vacancies, or the re-location of existing operations to locations
outsde of the facility or areaserved by the participating utility.

(B) A measure would be inddled even in the absence of the energy
efficency sarvice provider's proposed energy efficiency project. For
example, a project to ingtdl measures that have wide market
penetration would not be digible.

(C) A proect results in negative environmental or hedth effects, including
effects that result from improper disposa of equipment and materids.

(D)  The project involves the ingdlation of self-generation or cogeneration
equipment, except for renewable demand Sde management

technologies.

Grantee administration: The cost of adminigtration maey not exceed 10% of the total
program budget before January 1, 2003, and may not exceed 5.0% of the tota
program budget theresfter. The commission reserves the right to lower the dlowable

cost of adminigration in the gpplication guideines.
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Adminigtrative costs include costs necessary for grantee conducted inspections

and the costs necessary to meet the following requirements.

(A)

(B)

(©

(D)

Conduct informationd activities desgned to explain the program to
energy efficiency service providers and vendors.

Review and sdect proposds for energy efficiency projects in
accordance with the program template guiddines and applicable rules of
the standard offer programs under §825.181(j) of this title, and market
transformation programs under 825.181(K) of thistitle.

Inspect projects to verify that measures were ingtalled and are capable
of performing their intended function, as required in 825.181(1) of this
title, before find payment is made. Such ingpections shal comply with
PURA 839.157 and 825.272 of thistitle (rlating to Code of Conduct
for Electric Utilities and Their Affiliates) or, to the extent gpplicable to a
grantee, 825.275 of this title (reating to the Code of Conduct for
Municipdly Owned Utilities and Electric Cooperatives Engaged in
Compstitive Activities).

Review and gpprove energy efficiency service providers savings

monitoring reports.

A grantee adminigering a grant under this program shdl not be involved in

directly providing cusomers any energy efficency sarvices including any

technicd assstance for the sdection of energy efficiency services or
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©)

(4)

Q)

(6)

()

technologies, unless the cusomer is a large commercid customer and the
activities are limited to the outreach activities outlined in paragraph (1)(A) of this
subsection, or unless a petition for walver has been granted by the commisson
pursuant to 825.343 of this title (relating to Competitive Energy Services), to
the extent that section is gpplicable to a grantee.

Only projects ingdled within the grantees service area are digible for
compensation under this program.

An dectric utility may not count the energy and demand savings achieved under
the energy efficiency grant program towards satisfying the requirements of
PURA §39.905.

Incentives paid for energy and demand savings under the energy efficiency grant
program may not supplement or increase incentives made for the same energy
and demand savings under programs pursuant to PURA §39.905.

An dectric utility, dectric cooperative or municipaly owned utility may not
count ar contaminant emissions reductions achieved under the energy efficiency
grant program towards satisfying an obligation to reduce ar contaminant
emissions under state or federa law or agtate or federa regulatory program.
The grantee shdl compensate energy efficiency service providers for energy
efficiency projects in accordance with the gpplicable rules of the standard offer
programs under §25.181(j) of this title, and market transformation programs

under 825.181(k) of thistitle, and the requirements of this section.
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8 The grantee shdl provide reports consstent with contract requirements and

§25.183 of thistitle.

(h) Effective date: This section sl be in effect for any energy efficiency programs

pursuant to this section with a start date of January 1, 2003 and theregfter.
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§25.183. Reporting and Evaluation of Energy Efficiency Programs.

@

(b)

(©

(d)

Purpose. The purpose of this section isto establish reporting requirements sufficient for
the commisson, in cooperation with Energy Systems Laboratory of Texas A&M

University (Laboratory), to quantify, by county, the reductions in energy consumption,
pesk demand and associated emissions of air contaminants achieved from the programs
implemented under 8§25.181 of this title (relaing to the Energy Efficiency God) and

§25.182 of thistitle (relating to Energy Efficiency Grant Program).

Application. This section gpplies to eectric utilities administering energy efficiency
programs implemented under the Public Utility Regulatory Act (PURA) §39.905 and
pursuant to §25.181 of this title, and grantees administering energy efficiency grants
implemented under Hedlth and Safety Code 88386.201-386.205 and pursuant to
§25.182 of thistitle, and independent system operators (1SO) and regiond transmission

organizations (RTO).

Definitions. The words and termsin §825.182(c) of thistitle shadl gpply to this section,

unless the context clearly indicates otherwise.

Reporting. Each dectric utility and grantee shdl file by April 1, of each program year

an annud energy efficiency report. The annud energy efficiency report shdl include the
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(€)

information required under 825.181(h)(4) of this title and paragraphs (1) - (5) of this

subsection in aformat prescribed by the commisson.

@

)

©)

(4)

Q)

Load data within the applicable service area.  If such information is avalable
from an ISO or RTO in the power region in which the dectric utility or grantee
operaes, then the ISO or RTO shal provide this information to the commission
instead of the dectric utility or grantee.

The reduction in pesk demand attributable to energy efficiency programs
implemented under §25.181 and §825.182 of thistitle, in KW by county, by type
of program and by funding source.

The reduction in energy consumption attributable to energy efficiency programs
implemented under 825.181 and 825.182 of this title, in kwh by county, by
type of program and by funding source.

Any data to be provided under this section that is proprietary in nature shal be
filed n accordance with 822.71(d) of this title (relating to Filing of Pleadings,
Documents and Other Materias.

Any other information determined by the commisson to be necessary to

quantify the air contaminant emisson reductions.

Evaluation.

@

Annualy the commisson, in cooperaion with the Laboratory, shal provide the

Texas Commission on Environmentd Qudity (TCEQ) a report, by county, that
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compiles the data provided by the utilities and grantees affected by this section

and quantifies the reductions of energy consumption, pesk demand and

associated air contaminant emissions.

(A)  The Laboratory shal ensure that dl data thet is proprietary in nature is
protected from disclosure.

(B)  The commisson and the Laboratory shal ensure that the report does
not provide information that would dlow market participants to gain a
competitive advantage.

2 Every two years, the commisson, in cooperation with the Energy Efficiency
Implementation Project shdl evauate the Energy Efficiency Grant Program

under §25.182 of thistitle.

® Effective date: This section sl be in effect for any energy efficiency programs

pursuant to this section with a start date of January 1, 2003 and theregfter.
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This agency hereby certifies that the rules, as adopted, have been reviewed by legd
counsdl and found to be a vdid exercise of the agency'slegd authority. It is therefore ordered
that the amendmentsto 825.181, relating to Energy Efficiency God, §825.182, rdating to Energy
Efficiency Grant Program, and 8§25.183 rdating to Reporting and Evaduation of Energy

Efficiency Programs are hereby adopted with changes to the text as proposed.

ISSUED IN AUSTIN, TEXASON THE 2nd DAY OF OCTOBER 2002.

PUBLIC UTILITY COMMISSION OF TEXAS

Rebecca Klein, Chairman

Brett A. Perlman, Commissioner



