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The Public Utility Commission of Texas (commisson) adopts new 825.173 relating to God for
Renewable Energy with changes to the proposed text as published in the October 22, 1999 issue of the
Texas Register (24 TexReg 9142). This section is adopted under Project Number 20944. Section
25.173 will implement the legidative god for renewable energy development in the Sate of Texas as st
forth in Senate Bill 7 (SB 7), Act of May 21, 1999, 76th Legidature, Regular Session, chapter 405,
1999 Texas Sesson Law Service 2543, 2561 (Vernon) (to be codified as an amendment to the Public

Utility Regulatory Act (PURA), Texas Utilities Code Annotated 839.904).

In adopting this rule, the commission's objective is to establish a renewable energy credits trading
program (trading program) and define the renewable energy purchase requirements for competitive
retallersin Texas. Thisrule will (1) implement the statutory mandate in PURA §839.904 to promote the
development of renewable energy technologies, (2) encourage the construction and operation of new
renewable energy projects at those dtes in Texas that have the grestest potential for capture and
development of environmentaly beneficia renewable resources, (3) reduce ar pollution in Texas thet is
associated with the generation of dectricity using fossl fuels; (4) respond to customer preferences that
place a high vaue on environmental qudity and reflect a willingness to pay a higher price for "cean"
energy acquired from renewable resources; (5) increase the amount of renewable energy available to
supply dectricity to consumers in Texas, and (6) ensure that dl customers have access to energy from

renewable energy resources pursuant to PURA §39.101(b)(3).
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Texas possesses a vast amount of untapped renewable resources, perhaps more than any other State.
The Legidature recognized that economic and environmental benefits would accrue to Texas citizens
from the development of those resources by enacting 839.904, which mandates that an additiona 2,000
megawatts (MW) of generating capacity from renewable technologies be ingdled in Texas by January

1, 2009.

The Legidature's commitment to development of the state's abundant renewable resources is derived
from the preferences expressed by Texas consumers in favor of renewable power. The integrated
resource planning process required that utilities assess customer values and preferences and consider
these preferences in their resource plans. In an effort to assess customer values and preferences, utilities
across the gtate polled their customers. Statistically significant samples representing about two-thirds of
retail eectric customers in Texas indicated a willingness to purchase eectricity that was generated by
renewable energy resources to improve air qudity in ther communities and across the sate. The
customers preferences, reveded in the polling process, are reflected in PURA 839.904: cleaner
sources of energy should be deployed to develop the state's renewable resources and improve the

quality of theair in Texas.

Texas has long been a leader in the direct use of energy produced by burning foss| fuels.  Although
Texas has historicaly been one of the largest energy consumersin the nation, it has continued to be near

the bottom in the production and use of renewable energy. The continued growth of the Texas
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economy and population will continue to make it one of the leeders in energy consumption. Relying on
energy produced by burning fossl fuels has contributed to the degradation of air qudity in much of
Texas, and reliance on fossil-fuded energy sources in the future will continue this trend. Texas eectric
cusomers have placed a high vaue on environmental qudity and have shown a willingness to pay a
premium for clean energy sources that benefit their communities and the sate of Texas. The renewable
energy mandate, coupled with the program for trading renewable energy credits (RECs), will ensure
prudent use of clean, abundant, and unused Texas renewable resources in the energy production
process in a least-cost manner. Additiondly, it alows renewable industry participants from Texas or

any other location to compete in a market for renewable energy.

The gaff held a public workshop to begin the evauation of issues related to the renewable energy
mandate. During this workshop, a technical taskforce with four working groups was formed to address
key issues. Six subsequent task force meetings were held during which stakeholders participated in
paingaking negotiations to develop a well-badanced rule to implement the requirements of PURA
§39.904. The rule reflects the work products of the task force and working groups, incorporating
numerous compromises reached by parties in the technica workshops conducted in this proceeding.
Where consensus could not be reached, staff considered al views presented in the workshops and in
written comments in drafting the proposed rule, which was approved for publication on October 6,

1999.
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On November 5, 8, and 10, the following parties filed comments on the proposa: Automated Power
Exchange (APX), Guaddupe Blanco River Authority (GBRA), City Public Service of San Antonio
(CPS), Entergy Gulf States (EGS), Public Utilities Board of Brownsville (PUB), Texas Industrial Energy
Consumers (TIEC), TXU Electric (TXU), Lower Colorado River Authority (LCRA), Texas
Renewable Energy Indusiries Association (TREIA), Shell Energy Services Company, L.L.C. (Shdl),
Duke Solar Energy and The Boeing Company (Duke Solar and Boeing), the City of Denton, the City of
Garland, and the Greenville Electric Utility System (the Cities), Reliant Energy HL& P (Reliant), Texas-
New Mexico Power Company (TNMP), Enron, Sabine River Authority of Texas (SRAT),
Southwestern Public Service Company (SPS), South Texas Electric Cooperative (STEC), Centra
Power and Light Company, Southwestern Electric Power Company, and West Texas Utilities
Company, which are the Texas operating companies of Centrd and Southwest Corporation
(collectivdy, CSW), Environmental Defense Fund (EDF), Audtin Energy, East Texas Cooperatives
(ETC), Office of Public Utility Counsel and Cities served by CP&L and TXU (OPC and Cities), Texas
Electric Cooperatives (TEC), Brazos Electric Power Cooperative and Rayburn Country Electric
Cooperative (Brazos and Rayburn), Texas Renewable Power Codition (Renewable Codlition or The

Coadlition), Smal Hydro of Texas (Smal Hydro), and the Texas Public Power Association (TPPA).

On November 22, 1999, commisson saff held a public hearing pursuant to §2001.029 of the
Administrative Procedure Act. Representatives Leo Berman, Jm McReynolds, Bob Glaze, Tom
Ramsay and Senator Bill Ratliff attended the hearing and provided comments regarding the trestment of

existing resources in the proposed rule. ETC, SPS, and the Cities aso provided oral comments on the
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written comments during this proceeding are summarized heran.

In generd, Augtin Energy, CSW, Enron, Smadl Hydro, EGS, Reliant, Duke Solar and Boeing, TREIA,
EDF, and the Renewable Codlition complimented the commission and staff for using a consensus-based
process involving dl interested parties to define the principd eements of the trading program. EDF
noted that this proceeding was unlike any other, requiring parties new to this concept to think in new
ways about regulatory programs. EDF aso commented that the rule as published is exceptiona and
that Texasis clearly in the position of producing arule that can serve as amodd for other dates. Shell
Energy commended the commisson g&ff for their work on an extraordinarily difficult rulemaking, stating
that the proposed rule undoubtedly will further renewable energy capacity development in Texas. The
Renewable Codition commended the commisson and saff for publishing a rule that promises to
efficiently achieve the principd god for renewable energy edablished by the Legidaiure. Reiant
generaly supported the proposed rule as published, while STEC dtated that it exceeds the commisson's

datutory authority, is anti-competitive, discriminatory, and uncongtitutional.

Comments on specific questionsin the preamble to the proposed rule

In the preamble, the commisson sought comment on the penaty provisons set forth in 825.173(n).

Parties were asked whether meaningful pendties are necessary to ensure compliance with the trading

program requirements and to provide examples of pendty provisons contained in other trading



PUBLIC UTILITY COMMISSION OF TEXAS PAGE 6 OF 95
SUBSTANTIVE RULES. CHAPTER 25. ELECTRIC

programs such asthe Acid Rain Program administered by the Environmental Protection Agency (EPA).
Parties were a so asked to comment on appropriate monetary fees for penaties assessed to competitive

retalers participating in the trading program.

Most of the parties agreed that meaningful pendties were necessary; however, TNMP commented that
pendties should not be assessed for competitive retailers who fail to meet their dlocation of RECs.
TNMP contended that there is no need for a standard dollar per megawatt-hour (MWh) pendty or a
pendty based on a percentage of market vdue. TNMP suggested that a competitive retailer should
have until March 31 of each year to make up any deficit of RECs through transactions on the open

market.

The Cities commented that the adminigirative pendty provisons of PURA §15.023 are not gpplicable
to municipally owned utilities or dectric cooperatives, because 815.023 is gpplicable to a "person”
regulated under PURA. Municipdly owned utilities and dectric cooperdaives are not within the
definition of "person” in PURA 811.003. TXU contended that dl trading program participants must be
treated equaly and should therefore be subject to pendtiess. TXU proposed adopting a provison
dating that an eectric cooperative or municipality that optsin to customer choice and participation in the
REC trading program thereby voluntarily submitsitself to the adminigtrative pendty provisons of PURA

§15.023 and the proposed rule with respect to its obligations under PURA 839.904.
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Duke Energy, TIEC, TREIA, EDF, CSW, Rdiant, TXU, and OPC & Cities generdly agreed that the
pendty sructure proposed in the rule was appropriate. Austin Energy and the Codlition commented
that the pendties were not strong enough. Austin Energy recommended that in addition to a monetary
pendty, the retail dectric provider should aso be required to purchase the additiona deficit credits.
The Codition likewise commented that the pendty amount should be higher to ensure that the cost of
non-compliance is higher than the cost of compliance. Shdll, Reliant, TXU, and CSW disagreed with

this pogtion.

Shell, TXU, STEC, Entergy, Enron, OPC, and TEC recommended various pendty structure solutions.
Shell commented that the proposed fixed pendty scheme violates PURA 815.023(c), which requires
the commission to teke into account Six factors in determining an gppropriate penaty amount and that
the commission should delete subsection (n)(2) and follow the statutory scheme, using a case-by-case
evaduation. If the commisson establishes a pendty mechanism, however, Shell suggested that the
commission modify the pendty scheme to alow competitive retallers to earn back the pendty through
future superior performance, and that the commission preserve the option to assess an gppropriate
pendty, based on the circumstances. The Codlition disagreed with Shell on this point. Shell dso
suggested that the commission consider waiving penaties atogether if the year's statewide capacity god
is met. Shell contended that the $50 per MWh pendty exceeds the tolerance margin for non-effiliate
retail eectric providers (REPs), and that the commisson should set pendties only after it knows the

prevailing REC market vaue during the compliance period.
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Shell recommended that the commission incorporate a market value, usng a two-prong pendty
measure. Shell relied on a pendty proposed in an Arizona rulemaking. Shell recommended that the
pendty be the lesser of $30 per MWh or the Texas average annud firm pesk MWh price during the
compliance period. The $30 per MWh pendty would congtitute a ceiling, with the pendty otherwise
determined according to the prevailing market price. With respect to penaties assessed according to
the average market value of credits, Shell contended that the commisson can not determine market
vaue unless parties disclose dl trade prices to the program administrator. The Renewable Codlition
pointed out that the pendty proposed in Arizona is not $30 per MWh, but rather $0.30 per kilowatt-
hour (kwh) or $300 per MWh. The Codition concluded that the Texas pendty is therefore

sgnificantly less cogtly than the Arizona pendty.

TXU commented that $50 per MWh is an ingppropriate pendty figure. TXU argued that the monetary
pendty should be set not at the totad cost of a MWh of renewable energy, but a some multiple of the
differentia in price between market and renewable energy. TXU further commented that assuming that
the market vaue of creditswill reflect the cost differentid between renewable power and market power,
a reasonable penaty is some multiple of the market value of credits. TXU aso suggested graduated
penalty provisons. TXU maintained that it is reasonable to base the penalty on the average market
vaue of credits even though price is not required to be reported in connection with the transfer of
RECs, because it is anticipated that the necessary pricing information will be readily obtainable. TEC
disagreed with TXU's proposal that penalties be assessed on a dollar per MW basis for failure to have

aufficient renewable capacity under contract by January 1, 2003. Such pendties would be duplicative
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of pendlties for failure to satisfy the energy-based renewable requirement for 2003. TEC contended
such double pendties would be unreasonably punitive. TEC noted that competitive retailers will likely
satisfy their renewable obligations through the purchase of RECs ingtead of contracting for renewable
capacity directly, and should not be penalized for failure to contract for the capacity. TEC noted that
electric cooperatives that are partties to an dl-requirements contract would be precluded from
contracting for renewable capacity and that pendties for falure to contract for capacity would
discourage such dectric cooperatives from offering cusomer choice until some time after the capacity
pendties no longer apply, and capacity pendties would fail to recognize that retail load obligations will
change during 2003. TEC observed that this would have the discriminatory effect of subjecting
incumbent suppliers to capacity-based pendties, but not new retail suppliers. STEC and Enron agreed
that a competitive retailer should not be pendized when it has made a good faith effort to comply with
its REC dlocation. STEC as0 urged the commission to modify the pendty provison to incorporate the
language suggested by TEC that would expressy exempt competitive retailers from pendties resulting

from shortfdls in the renewable energy supplied by the sdller of renewables.

Enron and EGS commented that the proposed $50 per MWh pendlty is excessive. Both parties stated
that the market value of traded renewable energy credits is unknown &t this point and contended that
pendties that exceed or equa the market value of credits may deter a REP from deciding to enter the
market. Enron questioned where the penalties collected will go, and recommended that they be used to
offset the program adminigration costs. Shell agreed with Enron on this point. Enron recommended

building upon what other states, such as Massachusetts and New Jersey, have done. Similar to those
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dates, upon the first offense, Enron suggested a public warning be issued and that the commission
specify a deadline by which the REP must rectify the deficiency of credits. If the REP does not comply
with the commisson's order, and depending upon the reason for noncompliance, the commisson could
suspend the license of the REP or notify the REP's customers of the noncompliance. Enron suggested
that the commission may prohibit the REP from accepting or soliciting additiond customers if a pattern
of noncompliance perssts. Asalast resort, or in the case of egregious noncompliance, Enron proposed
that the commission revoke such REPSs license.  Shell, Reiant, and CSW agreed in ther reply
comments with Enron on this type of pendty sructure; however, EDF and the Codlition disagreed.
Enron further commented that it would be unfavorable to REPS to require them to disclose the average
market vaue of their annud credits in connection with assessng a pendty when the disclosure of the

price for creditsis not otherwise required.

OPC and Cities commented that if it is Sgnificantly more costly to acquire credits on the open market,
$50 may not be an appropriate fee because REPs will prefer to pay the fee rather than acquire
renewable energy. OPC and Cities further maintained that price disclosure should be required because
the assessment of the average market vaue of creditsis likdly to be highly inaccurate if price disclosure
is not required. OPC and Cities further commented that transaction reports for RECs should include
both price and quantity. OPC and Cities contended that the purpose of the REC auction is to balance
supply and demand, and to provide a market-based incentive for entry into the renewable resources
market. However, if the price of a REC is not disclosed, a potential producer of renewables will have

no way of knowing whether a potentid for profit exigts. OPC and Cities supported the levying of the
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lesser of two sanctions, such that the $50 per MWh pendty may act as a ceiling thereby preventing the
pendty from becoming extremely onerous. TEC submitted that the proposed rule's pendty provisons
should recognize the reason for a retal energy sdller's failure to meet renewable energy gods and
recognize that the retail energy sdller can not control the action of the renewable energy supplier. TEC
aso noted that one dement of a competitive market is price disclosure and that prices paid for RECs
should be disclosed and made available to market participants on an after-the-fact bass. Severd
parties referred to pendty provisions contained in the Arizona renewable energy scheme and the Acid

Rain program administered by the EPA.

The commission notes that the pendty provisions contained in this section were drafted and discussed in
severd task-force meetings as one eement of a comprehensve program design package. The
proposed pendty for non-compliance isthe lesser of elther $50 per MWh or twice the average market
vadue of credits. As many parties agreed, meaningful pendties are a necessary component of a
successful trading program,; the pendlties included in the rule provide a fair and substantial incentive for
al competitive retallers to comply with their ongoing REC purchase requirement. Moreover, additiond
risk-management provisons included in the rule such as six months of early banking, a 5.0% deficit
alowance for the program's first two years, and three-year banking allowance for all RECs, provide
competitive retailers with the flexibility needed to comply with the requirements set forth in this section.

These provisons eliminate the need for any type of graduated pendlties suggested by some parties.
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The commisson disagrees with Shell's suggestion that pendties be completely waved if the date's
capacity targets are met in any given year. Shel's proposd would diminate the incentive for al
competitive retallers to comply with the rule and would encourage free ridership and uncertainty in the
REC market. The commission aso reects Cities comment that the pendty provisons in §825.173 do
not apply to municipally-owned utilities or distribution cooperatives. PURA §39.002 specifically states
that §39.904 applies to municipaly-owned utilities or eectric cooperatives that offer customer choice.
Moreover, 839.002 states that where there is a conflict between the specific provisions of Chapter 39
and other provisions of PURA, the provisions of Chapter 39 control. Section 39.904(c) requires that
the commission adopt rules necessary to administer and enforce the statute.  Under this statutory
authority, the commisson may enforce the provisons of the proposed rule.  Additionaly, the
commission finds authority to enforce the proposed rule under §39.157(€), which gives the commission
juridiction to edtablish a code of conduct that must be observed by municipaly-owned utilities or
electric cooperatives and their affiliates to protect against anti-competitive practices. Enforcing the
provisons of the proposed rule againgt some competitive retaillers and not others would result in
competitive advantages for municipaly owned utilities or eectric cooperatives that offer customer
choice. The commission finds that municipaly-owned utilities or distribution cooperatives that offer
customer choice in the restructured competitive eectric power market must be held accountable to the
same enforcement standards agpplied to al other competitive retaillers.  The commission therefore

declines to make any recommended changes to subsection (0) relating to pendties.
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Second, the commission asked parties to list the appropriate combination of requirements that would
ensure that the eectric industry collectively achieves the state's capacity gods in the most economicaly
eficdent manner. The commisson specificdly inquired whether 400 megawaits (MW) of new
renewable generating capacity could be ingtdled in Texas by January 1, 2003 if: the credits trading
program (1) begins in 2003, (2) alows 5.0% deficit banking for the first two compliance periods, and
(3) does not require a new capacity conversion factor to be used until 2006. The commission aso

sought comment on the appropriate trading program start and end dates.

With respect to an appropriate program start date CSW, Duke Solar and Boeing, EGS, EDF, SRAT,
Shdl, TIEC, TREIA, and the Codition dtated that the trading program should begin on January 1,
2002. APX, PUB, and OPC dated that the program should begin before January 1, 2003. EDF,
Shell, SRAT, and TIEC dated that a January 1, 2002 program start date corresponds with the
beginning of competition in Texas. EDF opined that this timeline would ensure that 400 MWs of fully
performing new renewable resources are in place by January 1, 2003 consistent with 839.904(a) and
(©)(2). CSW and TREIA stated that a January 1, 2002 start date would alow renewable generation
developers to gradudly ingdl renewable facilities during 2002 and could potentialy lower the codts to
customers if federa legidation extends the renewable energy production tax credit (PTC) through mid-

2003.

CSW and the Coadlition noted that an extenson of the PTC would be limited and require developers to

immediatdy ingd| facilities to insure qudification for the credit. Using a capacity converson factor of
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35%, CSW quarntified the potentia cost savings to Texans. Assuming that the first 400 MW capecity
requirement were ingaled in time to qualify for the $0.019 tax credit, 1,226,400,000 kWhs could be
purchased for $0.019 less than those built without the benefit of the credit, yielding a cost reduction of
$23,301,600 in the first year of the program. This annua cost reduction would be reflected in each of
the first ten years of service for a project that qudified for the PTC. TXU disputed the savings
presented in the CSW example, stating that the start date should not be based on hopes or expectations

of congressiond action.

Reiant, SPS, TNMP, and TXU dated that the sart date for the trading program should be January 1,
2003. Reiant stated that the proposed rule requires contracts representative of new ingtalled renewable
capacity to be in place and producing a full year's worth of energy, a requirement not expressed in SB
7. Reliant opined that efforts to enforce pendties againgt aretall competitor possessing its full dlocation
of renewable capacity under contract by January 1, 2003 would be legdly unsustaingble. TXU
remained concerned that by using a January 1, 2002 gtart date, it may not be physically possble to
congtruct the facilities necessary to meset its renewable purchase requirement. TXU submitted atimeine
to judify its assartion. Reliant was concerned that transmisson condraints in ERCOT might limit the
ability of the renewables industry to ingal 400 MW of capacity in time to meet the target in the draft
rule. Reliant gated that a program commencement date of January 1, 2003 would alow transmisson

providers additiona time to upgrade the necessary transmisson facilities.
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CSW, the Caodlition, Shell and TREIA sharply disagreed with TXU's claim that the renewable industry
could not ingtall sufficient capacity in time to build 400 MW of new capecity by January 1, 2003. CSW
assarted that it is likely that renewable resources will be gradualy ingtaled throughout 2002, and the
totd output supplied by generators will exceed the total energy required for REPs to meet their
renewable purchase requirements. CSW dso pointed out that TXU's edtimated schedule for
completion of a renewable project is grosdy overstated and maintained that a REP wishing to Sgn a
contract today could receive energy from a 100 MW wind farm within 18 months or less. CSW
judtified its pogition based upon its experience adding 75 MW to the Southwest Mesa Wind Energy
Project in Upton and Crockett Counties, Texas. This project demonsirated that a substantial wind
project could be completed in much less than the 28-42 months suggested by TXU. For example, the
turbine order was placed in November 1998 and delivery began in March 1999 at atime that over 800
MW of wind energy was inddled in the US. Moreover this 75 MW wind farm was completed and
operationa within nine months after the commisson's gpprova of the project. CSW aso stated that
TXU's schedule for completing new renewable facilities ignores the following facts: (1) Ste identification
work isin many cases aready done or in process, wind energy Stesin Texas have dready been leased,
optioned or purchased by developers in excess of 400MW, (2) private developers of these wind sites
are currently conducting meteorologica studies, and (3) environmental studies can be completed in less

than three months concurrently with geotechnical and engineering Site layout work.

Shell Energy dso disagreed with TXU's assertion that the 400 MW target can not be met, mentioning

that American Nationa Wind Power (ANWP) is currently developing a 250 MW dite in Culberson
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County. TREIA disputed TXU's assartion, noting that Texas indudtry is ingaling more than 145 MW
of new renewable resources during 1999 done. The Codition stated that TXU's lengthy project
schedule may be due to the fact that TXU's Big Spring wind project experienced a series of delays
associated with regulatory intervention and litigation, externd litigation involving patents associated with
the initid technology chosen for the project, and a change in project ownership. The Codlition
submitted a project development schedule that it believed was more typicd, indicating that the wind
power industry, contingent upon REPS gppropriately contracting for new renewable energy, could easily

achieve theingdlation of 400 MW of new generating capacity by the beginning of 2002.

Although TXU dated that it would be chalenged to meet its projected 160-MW requirement, the
Codlition replied that the consgtruction of a 160-MW project is quite feasble. The Codition illustrated
this point with Enron Wind Corporation's two Storm Lake, lowa projects, built smultaneoudy, a the
same location, and equaling more than 192 MW. The Codlition dso pointed out that TXU does not
have to obtain al 160 MW of its projected initidl REC requirements from one project; it has the option
of contracting for output from multiple projects, possbly developed by separate entities. The Codition
judtified the industry's ahility to build new capacity, sating that during the twelve-month period from July
1998 through June 1999, approximately 1,000 MW of wind power capecity, worth gpproximately $1
billion, was ingdled in the United States. TXU aso submitted that the time required for wind turbine
delivery done may be closer to 12 months after the manufacturer's receipt of the order. The Codlition
was perplexed as to the source of such information and NEG Micon, a member of the Codition and

one of the world's leading turbine suppliers, reported that it can deliver turbines within 14 to 16 weeks
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after recalving a "Notice to Proceed”. Representatives of Vestas, another world leader in turbine
manufacturing and Codlition member, stated that deliveries typicaly occur sx to eight months from the
date of an order. Enron Wind currently can ddliver its domestically manufactured turbines within six
months of an order, and internationaly manufactured 1.5 MW turbines within two to three months of an
order. With respect to the project development schedule, TXU argued that it was aggressively
assuming nine months for engineering, procurement, and congtruction. The Codition countered TXU's
assumption by pointing out that the congtruction of FPL Energy's 75 MW wind farm was accomplished

a aremote and chdlenging location in only five months.

As an dternative to a January 1, 2003 program start date Reliant, TEC, and TXU proposed using the
actua ingtalled faceplate capacity, as verified by the commisson or program adminigirator, to determine
compliance with PURA 839.904(a), rather than the energy production required by the proposed rule.
The Codition disagreed, commenting that it is neither gppropriate nor necessary to dter a fundamenta
element of the trading program for the first two compliance periods. Despite the fact that the capacity
conversion factor (CCF) is adminigratively set at 35% for the first two compliance periods, program
efficiencies remain an important objective, and it would be disruptive to switch from a capacity-based to

an energy-based credits trading program.

With respect to the appropriate trading program end date, CSW, the Cities, EGS, Reliant, SPS, TIEC,
and TNMP gated that the end date for the trading program should be in 2009 because there is no

legidative requirement that the trading program extend beyond that date. The Codlition disagreed with
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this assertion, dtating that the directive of PURA 839.904(c) requires the commission to adopt rules
necessary to administer and enforce the renewable energy mandate; this language sufficiently supports
the commisson's initiation of program requirements prior to 2003, any early banking provisons, and
continuation of program requirements beyond 2009. The Cities and SPS dated that §39.904
milestones are evauated on the basis of whether renewable capacity has been indaled. The Cities aso
dated that extending the end date beyond 2009 is inconsstent with preamble language that there will be
no economic codts incurred by persons who are required to comply with the new rule beyond those
costs caused by the underlying statute that it implements. Extending the compliance period an additiond
ten years, Cities continued, will significantly increase costs for parties that must purchase renewable

energy credits.

EGS and TXU acknowledged the concern that some stakeholders have expressed that in order for
RECs to be available for trading through 2008, renewable energy generators must have certainty that a
market will exist for their renewable capacity after January 1, 2009. This concern is that investors will
be unwilling to fund a renewable project in years 2007 and 2008, and perhaps earlier, unless they can
be sure that there will be buyers for this capacity after January 1, 2009. Both EGS and Reliant argued
that the commission may not unilateraly decide to continue the program beyond 2009 without a specific
mandate in SB 7. CSW, the Cities, EGS and Reliant opined that conformance with the end date of the
statutory gods need not hinder the credits trading program if it needs to operate beyond 2009. CSW

dated that the Legidature would be in a position to extend the program if necessary.
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Augtin Energy, Duke Solar and Boeing, EDF, OPC and the Cities, TREIA, and the Renewable
Codlition stated that the end date for the trading program should be December 31, 2019. Austin
Energy, OPC and the Cities, and TREIA, and the Codition maintained that the program must have an
extended end date to provide a sufficient level of certainty for financing renewable invesments. EDF
dtated that ending the program in 2019 should provide enough time for suppliers to recover the cogts of
previous investment in renewables as well as those costs associated with the last 600 MW capacity
ingalment required in 2008. If the program is not extended, continued EDF, renewable energy
providers may be forced to try and recover these capitd costs in only a year or two of sdes with

extremdy high prices containing an additiond risk premium.

CSW, Enron, EDF, OPC and Cities, and Shell suggested that under appropriate circumstances, the
program could be ended earlier than 2019 using a market-based approach. These parties concurred
that the program could essentidly end automatically as the cost of renewable energy decreases over
time and the price of a renewable energy credit becomes zero dollars. These parties proposed that the
commission should determine the program's termination date at a later time based on empirica evidence
justifying that a trading program would no longer be necessary to sustain the mandate. Shell added that
an uncertain end date might accelerate the ingtdlation of new renewable capacity. TREIA countered
that an end date of 2019 was better than a market-based approach. TREIA asserted that self-
sunsetting actualy would increase compliance costs by introducing risk for projects built prior to 2009.
If the value of RECs go to zero, TREIA continued, the only advantage that REPs would gain from "sdlf-

sunsetting” would be the dimination of adminigtration costs, which are expected to be low.



PUBLIC UTILITY COMMISSION OF TEXAS PAGE 20 OF 95
SUBSTANTIVE RULES. CHAPTER 25. ELECTRIC

In response to questions regarding deficit banking, PUB, OPC and Cities, Rdiant, TIEC, and TXU,
supported the flexibility offered by the prospect of 5.0% deficit banking. OPC and Cities noted that the
concept of deficit banking is one part of the compromise created by the task force members to garner
support for the strong pendty provisons of this section. Reiant presented a numerica example of
deficit banking that showed it could work as a risk management tool while still alowing compliance with

the 2003 mandate.

EDF, OPUC and Cities, SPS, TREIA and TIEC were concerned that the 5.0% deficit banking
alowance could reduce the commission's ability to ensure that capacity goas are met. SPS supported
the pogition that any shortage banked under the deficit banking provison should be made up in the

following year. EDF further stated that deficit banking is not needed as a risk management tool.

With respect to an appropriate CCF, PUB agreed that the commission should use actua capacity
factors to caculate the CCF in the future as actua performance of technologies becomes known.
Reliant suggested that the CCF be adjusted biannudly. TIEC stated that the CCF should be adjusted in
2004, not 2006. TREIA argued that the 35% fixed CCF reduces the commisson's ability to ensure
capacity gods ae met. The Codition dtated that achieving the initid capacity target set by the
Legidature depends in large part on whether the initial 35% CCF is accurate and that the end of the

program's first year will illustrate whether or not thet is the case. The commission should therefore
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reeval uate the CCF and assess the success of the program during the program's first settlement period

in the first quarter of 2003.

SPS sated that wind turbines likely will perform below the proposed 35% capacity factor in its service
territory. SPS's most recent project is anticipated to have a 32% capacity factor. SPS argued that it
will have to add 10% more turbines to achieve its energy purchase requirements set forth in the

proposed rule.

The commisson agrees with TIEC, CSW, Duke Solar and Boeing, the Renewable Codition, Shell,
EDF, TREIA, and SRAT, that the REC trading program should begin on January 1, 2002, for severa
reasons. First, Congress has extended the 1.9 cents per kWh PTC for wind energy. To qudify for this
credit, faclities must be producing energy no later than December 31, 2001. This credit will
ggnificantly reduce the cost of wind energy and will lower program compliance cods for competitive
retalers and their customers. A January 1, 2002, program start date should provide an incentive to
complete projects before 2002, so as to qudify for the PTC. Second, the commission is not persuaded
by TXU's position claiming that developers can not build sufficient resources before January 1, 2002.
As CSW, the Cadlition, and Shell Energy discussed, prudent buyers and sdllers of renewable energy
are dready making preparations for developing sufficient renewable capacity to meet the first 400 MW
target. If wind power is consstently the renewable technology of choice during the next ten years,
Rdiant's concern about transmission congtraints may become aredity. However, this does not appear

to be a hindrance to wind energy project development in the immediate future.  The commisson
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commits to continue working with the ERCOT 1SO and transmission service providers to ensure that
transmission congdraints are dleviated across the state. This should help mitigate any potentia increases
in trading program costs associated with transmission congestion. The commission therefore declines to
make any of the recommended changes to the program Sart-date, noting that the provisons as
proposed are consstent with PURA  839.904(c), directing the commission to establish a renewable

energy credits trading program.

Additiondly, the commisson declines to amend the program end-date as set forth in subsection (m) of
this section and agrees with Austin Energy, EDF, OPC and Cities, Duke Solar and Boeing, TREIA, and
the Renewable Codlition that a December 31, 2019, program end date will provide certainty for
suppliers financing renewable invesments, ensure that dl 2,000 MW are ingdled, and would likely
reduce the overdl cost of compliance to competitive retailers and their customers. Firgt, the commisson
notes that the mgority of stakeholders were in agreement during the task force mesetings that a trading
program extending beyond 2009 would decrease compliance costs for competitive retailers and ensure
the ingtalation of the final 600 MW of capacity required in PURA §39.904(a). For example, increased
certainty for suppliers would likely reduce ther financing costs, resulting in reduced overal compliance
costs for competitive retaillers and their cusomers.  If competitive retallers are not required to hold
credits beyond 2009 it is possible that the costs of the last 1,050 MW of required capacity may
sgnificantly increase, as suppliers seek to recover the above market costs associated with this capacity
over a five or two year period. If the cost of renewable energy or the credits were to increase

ggnificantly, competitive retallers might choose to pay the pendty instead of purchasng the energy
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associaed with this high cost capacity, resulting in noncompliance with the statutory requirements set

forth in PURA §39.904.

The commission clarifies that a ten-year continuation of the trading program to 2019 does not require
competitive retailers to purchase additiond capacity beyond the 2,000 MW required in the Statute; it
merdly requires them to hold credits for this period. If the price of credits falls to zero dollars before
2019, the commission, in assessing the program, would end the program if it determines that the trading
program is no longer necessary. Second, the commission notes that PURA §39.904(c) requires the
commission to adopt rules necessary to administer and enforce the renewable energy mandate. This
language gives the commission sufficient latitude for the initiation of program requirements prior to 2003,
any early banking provisions, and continuation of program requirements beyond 2009. Moreover, the
5.0% deficit banking provision alowed under subsection (m)(2) will not reduce the commisson's ability
to ensure that capacity goas are met. All competitive retailers incurring such a deficit must make up the
amount of RECs associated with the deficit in the next compliance period. All of these dements of the
program set out in the rule contribute to meseting the objective of PURA 8§39.904, the ingdlation of the
gpecified amounts of renewable resources in a cost-effective manner.  The commission therefore

determines that the language contained in subsection (m) of this section should not be changed.

Third, the commisson sought comment on the metering and verification of renewable energy output as
required by this section, asking which parties should be responsible for the metering and verification of

renewable energy output data.
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Almogt dl parties agreed that the renewable energy generator should be responsible for metering and
verification of energy output data. Only PUB suggested that the program adminigtrator or another
independent third party be respongble for metering and verification of energy output datas  Rdiant,
CSW and EDF proposed that renewable energy metering and verification be subject to the same
sandards as that of any other generator interconnecting to the grid. CSW noted that ERCOT has
established generation metering and verification sandards in the ERCOT operating guides and
suggested that renewable generation should meet and comply with the same dandards for
interconnection as dl other generators in a qudified power region, including metering and verification

requirements. TREIA suggested that the program administrator establish such standards.

Boeing and Duke Solar suggested that British therma unit (BTU) cdculations rather than metering could
be used to determine the energy saved by generation offset technologies, such as solar water heeting.
They dso suggested dlowing the energy produced from renewable sources in hybrid plants to be

eligible for credits. OPC and Cities agreed with these changes, TXU objected.

With respect to renewable generators and the reporting of metering and verification data, parties
suggested that data be reported to ether the 1SO or the program administrator. TXU, TNMP, and
APX favored reporting directly to the program adminigtrator, while Reliant, TEC, Brazos and Rayburn,

and the Renewable Codlition favored reporting to the ISO. OPC and Cities stated that metering and
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verificatiion information should be shared between the generators, market participants and program

adminigtrator.

Many parties proposed that the program administrator would be respongible for the aggregation of the
production data and verification of the accuracy of the metered production data TXU, TREIA, the
Cadition, and Shell indicated that this would include making spot checks and audits. Brazos and
Rayburn and TEC maintained that the 1SO should be responsible for verifying production data as well
as generation-offset, off-grid, and on-ste distributed renewable resources.  According to EDF, the
burden of proof remains with the producer, regardliess of who does the verification. Enron argued

againg the existence of a program administrator, proposing that each generator issue its own RECs.

The commisson agrees with EDF that the burden of proof remains with the generator. The BTU
caculations suggested by Duke Solar and Boeing would be an acceptable method to determine the
energy saved by generation offset technologies. However, the commisson agrees with other parties that
accuracy of metered production data should be verified by the program adminisirator and amends

subsection (g)(9) to reflect this conclusion.

Fourth, the commisson sought comment on the banking provisions currently proposed in this section,
specifically asking whether the three-year banking provison contained in the proposed section would
help ensure that 2,000 MW of new capacity is indtalled in Texas by 2009. Parties were aso asked

whether renewable power generators should be alowed to receive credits for energy produced before
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the first compliance period (early banking) and how the addition of this provison to the proposed

section would impact the achievement of the Satutory godl.

With respect to a three-year banking limit for RECs, PUB, CSW, Duke Solar and Boeing, Enron,
EDF, OPC, SRAT, Shel, SPS, STEC, the Cadition, TIEC, TNMP, and TREIA supported the
banking provision. Brazos, Shell, TEC, and TIEC dtated that banking will encourage early ingtalation of
renewable facilities EDF dated that the combination of limiting the life of credits to three years and
gpecifying a program end date of 2019 is a good solution and provides operationd insurance without
jeopardizing the fulfillment of the legidative god. PUB, the Codition, Duke Solar, EDF, OPUC, and
TREIA daed that the three-year banking limitation will ensure that participants in the credit trading
program will build new renewable facilities and not just accumulate credits. These parties argued that
unlimited banking might alow compeitive retallers to accumulate enough RECs to meet their assigned
requirements without having to build the full 2000 MW of capacity by 2009. Brazos Electric, Shell
Energy, SPS, TEC, and TNMP noted that the three-year banking provisions will help smooth normal
year-to-year variance in output, provide a more stable trading program and fecilitate renewable

resource planning.

Austin Energy and TXU opposed limits on banking credits. Austin Energy stated that the proposed
three-year life of banked RECs arbitrarily redtricts banking, a policy that should be encouraged
aggressvely.  TXU commented that a REC represents actual energy production from a renewable

resource, and the benefit gained from the production of that energy was actudly redlized and does not



PUBLIC UTILITY COMMISSION OF TEXAS PAGE 27 OF 95
SUBSTANTIVE RULES. CHAPTER 25. ELECTRIC
expire; the benefit of renewable energy production is permanent and the REC earned by that energy

production should also be permanent.

Duke Solar and Boeing, the Caodlition, and TREIA proposed that the commission should articulate the
right to dter restrictions on banking at any time in the future it may be deemed necessary to meet the
capacity targets.  The Codition recommended that the commission explicitly reserve in the rule the
authority to take such action. The Codlition tated that the actions to be taken by the commission in this
regard could include limiting the number of credits banked in prior compliance periods that can be used
to achieve compliance in the current period, and reducing the effective life of credits to less than three
years. CSW, Shell Energy, and TXU disagreed with this position. CSW opined that cancdling a
banked REC in order to correct a shortfdl would in itsdf lead to shortfalls in renewable resource
additions. CSW recommended that the commission adjust the CCF if needed, as recommended in the
proposed rule, to redlocate renewable resource purchase requirements to competitive retailers. Shell
dated that having the commission retain the discretion to modify banking requirements at any time during

the program'’s existence would introduce significant uncertainty into the trading program.

EDF gated that it would be better to be more conservetive in the beginning of the program in
determining banking rights and privileges, than to later be in a postion requiring the commisson to
amend those rights if they are found to be harming the legidative god. SPS dated that too many
redrictions imposaed on RECs could diminish their value to zero. This limited value greetly reduces the

incentive to own excess RECs.
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Although early banking is not dlowed in the published rule, Augtin Energy, CSW, Duke Solar and
Boeing, Enron, EGS, the Codlition, SRAT, Shell Energy, STEC, TEC, TREIA, and TXU supported
early banking. Duke Solar and Boeing, the Codlition, and TREIA proposed that sx months of early
banking be dlowed for new renewable facilities. The Codition, STEC, and TXU argued that early
banking could provide early liquidity to the REC market. SRAT suggested that early banking should
begin as early as 2000 and should be allowed for existing resources. EDF did not oppose early
banking per se, but found it hard to imagine scenarios that could provide incentives for early
congtruction of new resources and ensure that the interim capacity targets are met. EDF noted that
parties favoring unlimited banking, early or otherwise, have faled to provide the mathematical examples
the commission requested. Therefore, EDF commented that the three-year limitation on banking should
be maintained and no early banking should be dlowed. EDF dso stated that dlowing the banking of
credits produced prior to January 1, 2002 could severdly affect the god if quaifying existing post-1995
resources were alowed to be banked. From a policy view, EDF continued, early banking is a tool to
encourage early development of resources, and so gpplying early banking to aready existing facilities
would be meaningless as an incentive device. EDF noted that a complicating factor associated with
early banking is cost recovery. CSW disagreed with EDF and TIEC that early banking would provide
some existing digible resources with an unfair opportunity to double recover their costs, pointing out that
the proposed rule clearly excludes any existing renewables from digibility in the trading program if they

are currently receiving cost recovery through base rates or a power cost recovery factor (PCRF).
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Austin Energy, CSW, and Shell Energy stated that early banking is an important component of ensuring
that the program achieve the initia target of 400 MW of new renewable resources in 2002, cresting an
incentive to build renewables in advance of the compliance date. Although TREIA dated its concern
that early banking serves to lessen the likelihood that capacity targets will be met, it supported the
overal package embodied in the proposed rule, and agreed that a modest leve of early banking could
be tolerated without jeopardizing compliance with capacity gods. Reliant dated that the intent of
forward banking is arisk management tool. If the first compliance period is 2003 with a requirement of

400 MW, Rdiant continued, early banking should not be necessary.

TIEC opined that early banking does not seem a viable option, because the commission would need to
have the regigration and certification procedures in place, and the resources would have to meet all
digibility requirements of subsection (e). TIEC aso dated thet it is likely that the only renewable
facilities which could take advantage of early banking would be new resources that would happen to be
planned, built, and operated during the short window of September 1, 1999 through December 31,

2001.

The commission notes that the three-year banking provision contained in the proposed section was as
part of a comprehensive program design package agreed to by amgority of stakeholders during severa
of the task force meetings. The mgority of parties agreed that this banking provison would provide
competitive retallers with additiond flexibility in a trading program based on energy produced by

intermittent generating capacity. Other parties agreed, that while not ided, the three-year limitation
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would help to ensure that competitive retailers contract for new capacity in lieu of holding accumulated
credits for the duration of the program. Parties opposed to this provison were afforded the
opportunity, both during the workshops and the forma comment period, to raise and provide
judtification for changes to the three-year banking limitation for credits The commisson finds that
parties have not convincingly shown that the three-year banking provision should be either shortened or

lengthened in the context of a comprehensive program design package.

With respect to an early banking provison, the commission notes that, during the task force meetings,
most parties agreed that an early banking provison would add liquidity to the market by increasing the
number of credits that are available at the start of their program. The commission agrees that an early
banking provison will enhance the market's liquidity and provide a more functiond market a the
beginning of the program while maintaining the economic incentives to build new renewable facilities
Thiswill hep provide compstitive retailers with additiond flexibility and important risk management tools
needed to comply with the requirements of the trading program, especidly in its early ages. The
commission clarifies that an early banking provison does not require competitive retallers to buy RECs
a an earlier point in time, but rather alows generators to receive RECs for sde in the trading program
prior to the program's first compliance period. The commission therefore amends §25.173(m) to reflect

this conclusion.

The commission agrees with CSW, EDF, Shell Energy, and TXU that modifying banking requirements

a any time during the program's existence would introduce uncertainty and an additiona eement of risk
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for competitive retalers forced to comply with the trading program requirements.  The commisson
therefore declines to amend this section to include a provison retaining the right to dter redtrictions on
banking a any time in the future as it deems necessary to achieve the required capacity targets. The
commission points out that adjustments in the capacity converson factor as set forth in subsection (j)
and commission review of the program as set forth in subsection (g), should adequately correct any
capacity deficiencies. The commission therefore declines to amend subsection (g)(5) of this section and
finds that the language is congstent with PURA §39.904(c) relaing to the establishment of a renewable

energy credits trading program.

Fifth, the commission inquired whether it would be necessary to build new renewable resources to offset

any reduction in capacity resulting from the retirement of any renewable resourcesin Texas.

Austin Energy, PUB, CSW, EDF, Duke Solar and Boeing, Shell Energy, TEC, TIEC, TNMP, TREIA,
Brazos and Rayburn, TXU, and the Renewable Codition, stated that the god for new renewable energy
in Texas is 2,000 MW by 2009. However, these parties also pointed out that PURA 839.904 aso
requires a cumulative renewable capacity of 2,880 MW in Texas by 2009. This assumes that 880 MW
of renewable capacity currently exists, will continue to operate, and should be replaced by new
resources if any are retired. OPC and Cities and Rdiant stated that the Legidature intended to have
2,000 MW of new renewables by 2009. The focus should therefore be on ingtalling 2,000 MW of new

capacity and not providing a mandate for the maintenance of existing resources. Therefore, the parties
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concluded, there is no need to build new renewable facilities if any are retired during the life of the

program.

PURA 8§39.904(a) requires an additiona 2,000 MW of renewables to be installed in Texas by January
1, 2009. However, this subsection dso states cumulative capacity targets for renewables, culminating
with 2,880 MW ingdled in Texas by January 1, 2009. Thisillustrates the L egidature's assumption that
880 MW of renewables existed in Texas at the time SB 7 was drafted and will continue to be in
exigence on January 1, 2009. Therefore, if any of the renewable capacity is retired, new renewablesto
replace that capacity will have to be built. Moreover, if customer demand for renewables exceeds
2,880 MW, market forces could lead competitive retailers to purchase renewable capacity in excess of
what is mandated in 839.904(a). Therefore, the commission concludes that the 2,880 MW requirement
indicates the minimum amount of renewable capacity that should be ingaled in Texas by 2009, not the
maximum. Changes to the language in subsection (a) are therefore unnecessary. The commission

amends subsection (h) of this section to darify this concluson.

Sixth, the commisson sought comment on the obligation of municipaly-owned utilities, distribution
cooperatives, and retail eectric providers to purchase new renewable resources in the credits trading
program if they have existing renewable resources sufficient to cover their renewable energy purchase
requirement. Parties were specificaly asked whether entities with existing resources should have their
obligation to purchase RECs proportionately reduced to reflect the percent of existing renewables they

have under contract. The commisson aso inquired whether it would be necessary to dlow existing
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resources to produce credits for sde in the trading program if those resources are alowed to offset a
party's purchase obligation. The commisson aso asked parties to explain how dl of the following
conditions could be met: (1) a party's purchase obligation is offset by existing resources, (2) renewable
credits associated with those exigting resources are excluded from producing credits for sale in the
trading program, and (3) the capacity requirements set forth in PURA 839.904 are achieved in atimely,

economicd, and efficient manner.

Austin Energy, CPS, CSW, EGS, EDF, LCRA, OPC and Cities, Rdiant, TEC, TIEC, TPPA, and the
Renewable Codition generdly agreed to a compromise gpproach that would exclude existing
renewables from participating in the trading program, but would dlow entities participating in retall
competition to use existing resources which they own or purchase to satisfy dl or part of their renewable
obligation. The principles of this compromise are as follows. (1) existing renewable resources as
defined in 825.173(c)(5), other than qudifying exising resources as defined in proposed
§25.173(c)(10), that are currently owned by or under contract to an entity would count toward its
alocated requirement for as long as they remain under contract (including renewd) or are owned by the
entity, (2) exiging renewables, other than qualifying existing resources as defined in proposed
§25.173(c)(10), may not participate in the REC trading program, and (3) regardless of when an entity
chooses to opt into competition, there should be a onetime, up front nomination of the existing
renewable resources (based on aten-year average MWh output) that will be used to offset its alocated
requirement. LCRA dated that its proposd would dlow those who aready own or purchase

renewable capacity to count such capacity or purchases toward the alocated renewable requirement.
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Such a proposal can not produce windfals, precisay because the contracts for such renewables are
aready in place and can not arbitrarily be broken. Such resources can not flood the market because
they are already dedicated to existing cusomers. The price of credits will not affect the price of energy

aready under contract, nor produce benefits to the owners of existing resources, windfal or otherwise,

CPS, OPC, Brazos and Rayburn proposed methodologies that could be used to offset renewable
purchase obligations for entities with exiging resources.  The Codlition recommended that the
commission take great care in implementing the offset for existing resources, as different gpproaches
could have dramatically different implications for the achievement of the program's objectives. For
example, OPC's proposa would actudly result in less than 2000 MW of new renewables being built, as
requirements to buy new renewable RECs are reduced for the owners of existing resources, but are not
regllocated to other competitive retalers. Additionaly, Brazos Electric's proposed approach would
give disproportionate vaue to existing renewables. The initid alocation of REC requirements would be
based on the market shares of dl participating retallers.  Existing renewables would offset REC
requirements, for those that own existing renewables. The totd REC requirement would then be
alocated across the smdler, remaining base of REPs. The ratio of RECs required to tota sales on a
per-REP bass would be higher in this dlocation than in the initid alocation. With no readjustment of
the dlocation for the exempted owners of existing resources proposed, the reault is that existing
resources would have a disproportionate vaue, relative to new resources, in achieving compliance with
program requirements. The Codition agreed with CPS's proposdl, stating that it includes two alocation

dtages, correctly providing that REC responsibilities are relieved for owners of existing resources on the
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same basis as they are assigned for REPs which own no existing resources. The Codition stated that
the commisson mugt limit this benefit to output that is under contract exclusvely for resde to retal
customers. Without such a limitation, this output could be sold and resold on a wholesdle bass. TXU
objected to an "offsat” concept that would use a historica average of energy output from the existing
resources in determining the amount of "offsat”, maintaining that actud energy production each year
should be used. TXU and CSW aso suggested that, to the extent that trading program compliance is

based upon energy, the "offset” provided by existing resources be based upon actual energy produced,

and not capecity.

TXU opposed any offset provison. CSW agreed, but stated it was willing to accept a compromise
comparable to CPSs proposd. TXU dated that it is unfair and discriminatory to allow those entities to
offset their obligation using old, low-cost, low-capacity factor fecilities, the capita cost of which may
have aready been recovered through rates, and will aso increase the cogis that al REPS, including new
REPs, will bear as they enter the competitive market in 2002. TXU further stated that such an
exemption would dlow municipdly owned utilities (MOUs) and dectric cooperdtives to avoid their
responsibility to support the legidative god at the expense of dl other retail competitors. Only MOUs
and cooperatives with existing resources would be able to take advantage of this exemption because
REPs will not be dlowed to continue ownership of generation facilities, renewable or otherwise,
following the advent of retail competition. Brazos and Rayburn and the Cities preferred that existing
resources be included in the trading program, but that a reasonable compromise would be for

municipaly owned utilities and digtribution cooperatives to offset part or al of their REC requirements
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with existing renewable resources currently under contract. PUB and State Representatives Merritt and
Zbranek supported some form of offsst of REC requirements for municipaly owned utilities and
digtribution cooperatives purchasing power from existing renewable resources. CSW dternatively
suggested using a "codt tet" to qudify existing renewable resources for participation in the trading
program. The "cost test”" would allow exigting renewable resources to prove that their costs were above
those of other resources for sale in the wholesde market. Any existing renewables meseting these cost

criteriawould be alowed to participate in the trading program.

STEC commented that the offset, in principle, was a good basis for a negotiated compromise. EDF
drongly preferred this type of solution because it mantains the trading program solely for new
resources, dlowing that market to operate correctly by setting prices that minimize the ultimate cost to
Texascitizens. Brazos and Rayburn and ETC stated that for those cooperatives that do offer customer
choice, ther load ratio share of ther generation and transmisson (G&T) cooperatives existing

renewables should count toward such opt-in cooperative's REC alocation.

Many parties with existing renewable resources explained why these resources should be alowed to
participate in the trading program. APX, Brazos and Rayburn, PUB, ETC, GBRA, SRAT, TEC,
TNMP, and State Representatives \Wohlgemuth and Zbranek commented that the commission should
incorporate existing renewables into the credits trading program, as the continued operation of existing
renewables is important in increasing the total MW of renewables operating in Texas. APX, Brazos

and Rayburn, and TEC dtated that the cost of trading RECs from existing resources would be no higher,
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and perhaps lower, than the cost of the trading program in which only new resources earned trading
credits. APX opined that the commission can define the percentage of new RECs and existing RECs
each comptitive retailer must purchase to comply with the rule and provide the regulatory push desired

to encourage the development of new renewable resources.

GBRA explained that many of the large incumbent providers oppose the inclusion of existing resources
in the rule because they have a minimum amount of renewable capacity in ther exising mix. By
increasing the number of potentia suppliersin the market to include existing resources dong with entities
that congtruct new projects, the market price for credits should in fact decrease, resulting in an overdl
benefit to the market. ETC and State Representatives Telford and Wohlgemuth also stated that out-of -
dtate renewables should be included in the trading program in order to be fair to the rura ratepayers and
condtituents in East Texas. EDF responded by stating that the list of the 880 MW of renewables used
by the Senate Interim Committee on Electric Utility Restructuring did not include the 128 MW of out-
of-state Southwest Power Administration (SWPA) hydropower alocated to cooperatives in East

Texas.

CPS, Codlition, Duke Solar, EDF, OPUC, Shell Energy, and TXU stated their opposition to including
exiding renewables in the credits trading program. They maintained that awarding RECs to exising
renewable resources would serioudy undermine the market for new renewable-resource credits and
would jeopardize the dtate's ability to achieve the required amounts of new renewable-resource

generating capacity in a cost-effective manner. OPC and the Codition commented that the inclusion of
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exiging renewables in the program will be more codtly in the short-run and decrease the margin for
competition in the early, formative stages of the market for dectricity. Additiondly, the Codition,
Reiant, Shell Energy, and TXU dated that if existing renewables received RECs that their owners
would receive an undeserved windfdl. TXU provided a mathematicd example of such a windfal,
concluding that the windfal would be subgtantid. For example, assuming that the cost of credits
averages $10 per MWh over the first ten years of the program, and assuming a 20% capacity factor for
exigting renewable resources, the vaue of the credits provided to existing facilities would be over $153
million. TXU dated that owners of existing renewable facilities should not recaive a windfdl of this

magnitude.

The Codlition gated that if owners of exigting renewable-generation were awarded only one-hdf the
amount of credits avarded to owners of new facilities, this windfall would be merdly reduced, not
eliminated, again without producing any additiona renewable-resource capacity. Likewise, awvarding
new renewable resources two credits per megawatt-hour would reduce, but not eiminate, the number
of existing resources wielding a competitive advantage over new renewables. Shell Energy dated thet it
has not seen any data or studies to show that an additiond credit per MWh congtitutes a sufficient
investment incentive to overcome the deterrent effect that existing resources incumbency advantage
would create, or that competitive retailers would purchase energy from these new projects, at a higher

cost, smply because they would receive more RECs.
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TXU dated that requiring new projects to compete with existing resources in the market for renewable
energy credits would create a serious market power issue, particularly during the early years of the
program, when the amount of existing renewable capacity will sgnificantly exceed that of new capacity.
Even by 2005 and 2006, the existing amount of renewable energy capacity (880 MW) will exceed the
god for new capacity (850 MW). By redtricting the credit-trading program to new resources, market
power concerns will be greatly minimized. Third, the presence in the credits market of sgnificant
amounts of lower-cog, existing renewable sources could inhibit the timely contracting for credits from
new sources that will be necessary to support the development of those sources. This could occur if the
owners of those lower-cogt, existing sources withhold ther credits from the market, in anticipation of
higher credit prices to be set by new renewable generation, and buyers of credits delay their purchases
in hopes of securing lower-cost credits from existing sources. TXU stated that this would gtifle the godl

of having new generation in place according to SB 7.

CPS gated that smple economics dictate that, in a competitive generation market, the sustainability of
an exigting renewable resource is jeopardized only to the extent that the incrementa production costs of
the resource are in excess of the market price of dectricity. While some parties have presented data
indicating thet the total cost (i.e., embedded and incremental costs) may be greater than the market
price for some renewable resources, no data has been presented that would indicate that any of the
existing base of renewable resources has incremental production costs that exceed the expected market
price of dectricity. Given these circumstances, the incluson of exigting renewable resources in the REC

trading program serves only to: (1) provide a market-based subsidy toward the recovery of embedded
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codis that are rightfully addressed in the context of stranded costs (i.e., in the case where the total cost
of the renewable resource is greater than the market price); or (2) provide windfdl profits to the owners
of exigting renewable resources (i.e., in the case where the total cost of the renewable resource is less
than the market price). CPS does not believe that the REC trading program was created to provide
sranded cost subsidies or windfall profits; rather, it was crested with a sole purpose in mind—to

achieve an additional 2,000 MW of renewable resources in the State by 2009.

With respect to the competitiveness of existing hydroelectric facilities, Brazos and Rayburn, GBRA,
LCRA, and SRAT noted that the cost of production from their existing hydroel ectric resources exceeds
projected market values. LCRA stated that the resources are expensive to maintain and the ability to
release water to generate eectricity is limited by water rights. The resultant output, according to LCRA,
GBRA, and SRAT, when agpportioned over the cost to operate and maintain the facilities, produces a
cost of $36-$38 MWh for LCRA to over $70 per MWH for GBRA and SRAT. LCRA dated that
these costs make the hydroelectric resources unable to compete against new combined cycle costs or
existing generation for which stranded costs have been recovered. EGS and LCRA argued it would
have little incentive to maintain their hydro resources under those circumstances. Brazos Electric
provided information on severd of its existing hydro contracts, stating that low annua capecity factors
and age of these facilities result in average codts that are above market. Therefore, the energy

associated with these facilities should be used to generate RECs.
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Rdiant and TXU expressed skepticism about the claims of the river authorities and stated that more
detailed information would be needed to persuade them that hydroelectric resources are in need of
assgance. In any event, Rdiant and TXU stated that municipa and cooperative eectric utilities that opt
in to customer choice could recover their stranded costs pursuant to the relevant provisions of PURA
Chapters 40 and 41, respectively. Shell Energy stated that the commission should ignore threets that
some parties will close their facilities if it does not extend further preferences and subsidies to these
dready subsdized facilities Mogt existing resource owners can sdl this energy through existing long-
term contracts. Shell questioned the notion that LCRA, whose main purpose is to build and maintain
dams and which is adding even more generation cgpacity to meet dl its long-term requirements

contracts, will shut down its lucrative generating facilities.

Austin Energy, Brazos and Rayburn, CPS, DGG, Entergy, LCRA, TEC, TIEC, and TPPA took the
position that the Legidative mandate in PURA 839.904 includes existing resources.  As such, the rule
must provide a mechanism that alows for the continued operation of these resources because the 880
MW of renewable resources in existence when the Legidature enacted SB 7 isincluded in the mandates
for 2003, 2005, and 2007. The proposed rule acknowledges this mandate by stating that one of its
purposes is "to ensure that the cumulative ingtaled renewable capacity in Texas will be at least 2,880

MW by January 1, 2009."

ETC sated that under the proposed rule none of the hydro power currently under long term contract to

Tex-La, NTEC, or SRG&T would count in the renewable energy program, and any member
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digribution cooperetive opting in to retail competition would have to purchase additiona renewable
energy credits ("RECS') to satisfy the renewable dlocation assgned by the program administrator.  Not
only isthisresult inequitable, it could run afoul of the provisons of the al-requirements contract between
each G&T and its member digtribution cooperatives, which dready provide for the distribution
cooperative's full requirements. ETC continued by stating thet in practical terms, the cost of having to
acquire a completely new renewable energy dlocation is estimated to be, over the 11 year period
beginning in 2002 and ending in 2012, on average more than $1.5 million per year for the East Texas

Cooperatives distribution cooperatives if they opt in to retail competition.

The Cities dated that the proposed rule does not acknowledge that municipaly-owned utilities were
making investments in hydrodectric facilities without having to be pushed into doing it by the commisson
or the Legidaure. Therefore, it is only fair that these units, and others like them, be included in the

credits trading program.

TXU gressed that existing renewable resource facilities were built for purposes other than to meet the
requirements of PURA 839.904. Dams were built mainly for flood control, water storage, or
recreation, with low-cost dectricity being a Sde benefit. TXU emphasized that the ability to obtain
power from hydroelectric projects was generdly limited to only certain types of entities due to federd
preference provisons. Thus, ownership of existing renewable resource facilities condtitutes roughly
three-fourths of the 880 MW of existing renewable capacity and is skewed towards certain types of

entities (mainly river authorities, cooperatives, and municipdities). It would therefore be unfar to
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provide a monetary benefit to these entities when other utilities in the past smply did not have the
opportunity to avail themsdves of such renewable resource facilities. Shell Energy rejected the fairness
argument submitted by entities with existing renewables, questioning whether it is fair that cooperdtives
and municipa utilities obtained subsidies and preferences for their renewable resources, while 10Us
could not. Shell opined that the cooperatives and municipa utilities built these facilities for reasons of
their own choosing to auit their own needs.  Shell suggested that the commission should only care

whether its rule complies with the legidation.

The commission concludes that existing resources should not be dlowed to participate in the credits
trading program. The purpose of the trading program is to ensure that 2,000 MW of new renewables
areingdled in Texas in an economicdly efficient and least cost manner. This purpose is consstent with
PURA §39.904(a), which requires 2,000 MW of new renewablesto be ingtalled in Texas by 2009 and
§39.904(b), which requires the commission to establish a renewable energy credits trading program.
Allowing existing resources to participate in the trading program would ether incresse cods to al
competitive retailers required to comply with the requirements of this rule or reduce the vaue of RECs
%0 that they do not provide adequate incentive for new producers to add new renewables. For
example, a trading program that alowed both new and existing resources to participate would require
that each compstitive retailer buy a proportionate amount of energy from its "share’ of a 1,280 MW
obligation for the 2003 compliance milestone.  Alternatively, a trading program that alowed only new
competitive resources to participate would require each competitive retailer to buy a proportionate

amount of energy from its "sharé' of a 400 MW obligation. During the program's first compliance
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period, including existing renewables in the trading program would increase a competitive retaler's REC
dlocation by approximately 300%. If the market value of the RECs is based on the cost differential
between new renewables and other new resources, a competitive retailer's costs would increase by
300%. This could serve as a barrier to entry for many REPs attempting to do business in a newly
restructured eectric power market. Alterndively, the avallability of RECs from existing resources might
create an oversupply of RECs and depress their value. In this case, the vaue of the RECs would be

inadequate to provide producers sufficient incentive to build new renewable capacity.

Additiondly, the commisson agrees with the statements of some parties questioning the arbitrary nature
of the term "qudifying existing resources' defined in the proposed rule and concludes that it would be

more equitable not to alow these resources to participate in the trading program.

However, the commisson recognizes tha cumulative capacity targets aso are dtated in PURA
§39.904(a). The commission gpplauds al entities in Texas that have redized the benefits of renewables
and have taken the initiative to invest in renewables without the requirement of a mandate such as that
contained in SB 7. The commission concludes that an "REC offset dlowance" would redlize the benefits
of existing renewables and ensure that the 880 MW of these resources envisioned in §39.904(a)
continue to be utilized until January 1, 2009. This offset dlowance would alow al entities with existing
renewables to use these resources to proportionately offset their renewable energy purchase

requirement for new renewables. This offsat dlowance shdl ensure that the cumulative capacity targets
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required in 839.904(a) are achieved in a manner that does not unnecessarily raise costs of the overdl

program to Texas customers.

The commission reflects these conclusons by (1) dlowing only facilities instaled and placed in service
on or after September 1, 1999, the effective date of 839.904, to be consdered new and dligible to
participate in the credits trading program, with the exception of small producers as defined in subsection
(©) of this section, and (2) dlowing dl competitive retallers to receive an offsat for existing facilities
owned or under contract by the competitive retailer, its affiliates, or its predecessor nominating the
resource since September 1, 1999. Allowing an entity that owns existing facilities or takes power under
contract from existing facilities to share the relaed renewable offsets with its affiliates will assure an
equitable alocation of the benefits of having obtained those existing resources. For the purposes of this
rule only, the commisson determines that al of the individud G&T members of ETEC and STEC and
the distribution cooperative members of the individud G&Ts, for example, are affiliates of each other.
As a conseguence of this determination, these members could use their collective existing facilities or
renewable power contracts - whether individudly or collectively owned - to ratably share the offset
created by those resources. The offset approach has broad support among the parties, will ensure that
al entities with existing resources receive the same benefit for those investments, and supports the god
of ingaling 2,000 MW of new capacity in a cost-effective manner. Providing offsets will aso make it
easer for cooperatives and municipa utilities that have rights to such existing resources to opt in to
compstition. The commisson agrees with the offset methodology proposed by CPS during the formal

comment period. This methodology includes two alocation stages, correctly providing that REC
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dlocations are reduced for owners of existing facilities on the same bagis as dlocations are made for
competitive retaillers owning no existing renewable resources.  The commisson therefore amends

subsections (c), (h), and (i) to reflect these changes.

Seventh, the commission sought comment on dternative ways to restructure the credits trading program
and specificdly requested comments on the proposal outlined in Chairman Wood's October 8, 1999
memo filed under this project number. Parties were specifically asked whether existing renewables
should be incorporated into the credits trading program and, if so, what impact this would have on (1)
the cogt or vaue of RECs over time, (2) the level of financid incentive offered to new renewable
resources, and (3) the overal cost of the trading program. Additiondly, parties were asked to explain
any necessary changes in the REC dlocation methodology set forth in subsection (h) of this section and
the capacity factor calculation methodology set forth in subsection (i) of this section to accommodate

exiging and new renewables.

Entergy, GBRA, and TNMP were supportive of Chairman Wood's proposal. Entergy stated that the
digtinction between existing and new renewable capacity for the purposes of awarding credits should
not unreasonably complicate the credits trading program or affect its coss. GBRA dated that the
incluson of dl exising renewable resources in the renewable energy credit (REC) trading program,
except those for which the costs are (1) recovered from retail customers who do not have customer
choice or (2) recovered as digible stranded codts, is essentid to further the legidative goa of 2,880

MW of cumulative renewable capacity by January 1, 2009. In addition, GBRA opined that Chairman
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Wood's proposed additiona one credit/MWH for projects less than ten years old will create incentives
for new projects in the market. ETC viewed the Chairman's proposal as a good faith, positive effort to
resolve the pending disputes but proposed that it be amended to provide that a distribution cooperative

can opt in whenever it chooses to.

Senator Ratliff, State Representative Telford, Austin Energy, PUB, CPS, CSW, LCRA, Shell Energy,
SPS, TPPA, TREIA, the Texas Renewable Power Codlition, and TXU disagreed with Commissioner
Wood's proposal. Shell Energy stated that the proposa fails to address the potentia renewables
market power advantage that those possessing existing resources would obtain if they participated in the
program. Awarding an additiona credit per MWh for the firgt ten caendar years, Shell opined, only
partidly mitigates this concern. Shell Energy questioned the statement in Chairman Wood's memo that
the commission should ensure gtability in pricing for the REC program, commenting that enforced stable
REC pricing could actudly prevent reaching the program's gods. SPS stated that preferentid trestment
in the issuance of more than one credit for eech MWH of production adso adds to the alocation
problem. For example, if more than one credit is issued for some MWHS of generation, then the
allocation must be increased so that these additiona credits are absorbed and needed by the REPs, or
there would be no need to build generation because the excess credits can satisfy the regulatory

requirement in energy but not the legidative capacity requiremen.

The Codition argued that awarding new renewables the additiona credit for only the first ten years

would effectively require them to compete directly with lower-cost existing renewables beginning in their
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eleventh years and for the remainder of their service lives. As a result, developers of new renewable
projects would seek to recover more of their costs during the initid ten-year period, resulting in higher
costs to consumers during the firgt ten years of operation. The Codition also averred that awarding
post-1995 renewable-resource facilities two credits for each unit of output during the first ten years of
their operation would create two classes of new renewables for the years after 2005, those ten or fewer
years old which receive two credits per megawaitt-hour, and those more than ten years old which
recaive only one. Over time, the relaive proportions of these two classes would change, adding
complexity to the caculation of the energy production goas needed to achieve the statutory capecity
gods. TXU daed that is was uncler how providing a differentid number of credits to certain
resources will result in the levels of capacity st out in PURA 839.904(a) actudly being ingdled in this
date. To the extent double credits are provided, those double credits smply halve the amount of

energy production that must be achieved by new facilities.

Audtin Energy dated that athough the collaborative process did not lead to resolution of every
outstanding issue, it is ingppropriate to look for an entirely new gpproach as a subgtitute a this time.
Instead, Austin Energy asserted that the commission should act decisvely to resolve the few remaining
issues in the renewables rule. Such action will strengthen the collaborative process that has been used
extensvely and quite successfully to date during the remainder of SB 7 implementation rulemakings.
Without explicitly opposing the Chairman's proposal, Reliant and STEC thought the proposad had
problems that could cause complications for enacting the renewables mandate.  In considering

dternative ways to restructure the credits trading program, Reliant Energy urged caution, stating thet it is
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often difficult to predict how changes to one aspect of the program might affect overdl results and could
have the unintended effect of compromising achievement of overarching program goals. Austin Energy
concurred with this opinion, stating that the Chairman's dternative proposad has smply not undergone
the rigors of the collaborative process. Austin Energy stated that if the details required for his suggested
implementation were fully developed, it would become clear that the dternative is sgnificantly more

difficult to implement and operate than is staff's proposal.

Austin Energy, PUB, CPS, DGG, ETC, LCRA, STEC, State Representative Telford, TEC, TPPA,
and State Representative Wohlgemuth stated that the commission should not or can not make opting for
customer choice by January 1, 2002, a prerequisite for participating in the credit trading program.
PUB, the Cities, and STEC dated that such an incentive is discriminatory because it cregtes a cut off
date to paticipate in the credit-trading program. Austin Energy, TEC, and TPPA dsated that the
Chairman's gpparent attempt to entice cooperatives to opt-in sooner rather than later conflicts with the
pogtion taken by the legidaure in SB 7. There, the legidaure expressly provided individua
cooperatives the ability to determine whether and when they will offer cusomer choice. Rather than
legidate provisons pendizing cooperatives for not offering customer choice by a certain date, SB 7
establishes a policy of maximum flexibility for cooperatives. TPPA aso explained that its members
systems are actively making preparations for industry restructuring, and will consder participating in new
retall markets authorized by SB 7. However, most are taking a cautious approach, and the local
decison to "opt-in" will not be made until loca authorities judge that new markets offer clear benefits to

their consumers and communities. Brazos and Rayburn, ETC, STEC, and TEC stated that not al, and
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perhaps few, municipd utilities and G& T cooperatives will opt-in by the first day of retall competition
(January 1, 2002). LCRA presumed that it would be subject to the same standard as the G& T
cooperdtives, and, as a result, none of its 44 wholesale customers could count LCRA's exiging
renewables if but one of the 44 declines to opt in. CPS opined that the renewable energy goa and the
REC trading program have nothing to do with retail competition, as the same type of program could
have been implemented in the context of a mandatory purchase requirement on integrated, regulated
utilities. Rather, the goa and the program are about cregting a public good through a market-based
program in an effort to promote least-cost solutions. CPS and TPPA dated that the rationde for the
proposed linkage to retail competition is uncler and unwarranted, especidly as applied to new

resources.

If existing resources were somehow included in the REC trading program, TXU Electric would support
the concept that before any of a G& T cooperative's renewable resources could participate, al of that
G&T cooperative's distribution cooperatives would have to opt in to retail choice. The decison on
whether to opt in to retail choice and participate in the REC trading program would have to be known
some time well in advance of the REC program start date, so that dl of the other REPs would know the
overd| impact of the incluson of existing resources in the REC trading program. Otherwise, REPs will
not have sufficient time in which to know what their likdy REC requirement would be, and to make

plans to meset that requirement.
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Austin Energy, CPS, STEC, and TPPA were concerned that the proposd is intended to indefinitely
exclude any new renewable resource from the REC trading program for entities that have not opted-in
to retail competition by January 1, 2002. As a generd matter, CPS submitted that any new renewable
resource located in the State of Texas will certainly contribute toward the 2,000 MW god of PURA
§39.904(a), regardless of the opt-in or out status of a particular entity. Therefore, al new resources
should be included in the wholesadle REC trading program that was crested by the Legidature to achieve

that god.

Shell Energy did not support Chairman Wood's proposa, but expressed the view that if the commission
decides to move in that direction, it should not accept the cooperatives and municipa utilities
complaints about tying this provision to their entering competition on January 1, 2002. These entities
never cite any statutory provison that would preclude the commission from doing so. At best, some of
those parties smply cite a supposed legidative intent they derive from the Act's overdl framework.
None, however, cite any provison prohibiting the commisson from confining the program to those
parties that enter competition by a certain date. Requiring those entities to enter competition at the
outst to utilize their existing resources does not condiitute any manipulation or usurpation of ther

datutory rights.

As noted in response to comments received on preamble question Sx, the commission concludes that
existing resources will not be dlowed to produce RECs for sale in the trading program and that the

offset methodology suggested by CPS is a more cost-effective gpproach to equitably implement PURA
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§39.904. The agpplicability of this offset provison for distribution cooperatives and municipaly-owned
utilities does not require dl of a G&T's distribution cooperatives to offer retall choice by 2002, a

concept proposed by Chairman Wood and opposed by many parties.

Comments on proposed subsections

Severd parties provided additional comments on various subsections of the proposed rule. Comments
not previously summarized and addressed as part of responses to questions posed in the preamble are

discussed below.

Comments on §25.173(a)

OPC and Cities opposed the language in this subsection ensuring that the cumulative ingtaled capacity in
Texaswill be at least 2,880 MW by January 1, 2009. OPC and Cities argued that the legidative god is
met when 2,000 MW of new renewable energy isinddled in Texas. These parties proposed thet this

language ether be ddeted, or a a minimum, the words "at least" be removed.

As noted in response to preamble question number five, the commission does not find it reasonable to
change this language. Subsection (a) expresses the tatutory goa that a cumulative renewable capacity

of at least 2,880 MW be ingdled in Texas by January 1, 2009.
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Comments on §25.173 (b)

EPE suggested that an additional sentence should be added to the applicability subsection of the rule,

which states that this section shdl not apply to an eectric utility not subject to PURA 839.102(c).

The commission concludes that EPE is not subject to the provisons set forth in these sections until the

expiration of the utility's rate freeze period and amends subsection (b) to reflect this conclusion.

Comments ong825.173 (¢)

GBRA and Cities commented that the definition of "smal producer” under subsection(c)(18) of the
proposed rule should be increased from two megawaits to five megawaitts to ensure the viability of smdll
hydrodectric units and to be congstent with the federal law definition. The Codlition opposed GBRA's
proposal, sating that the two MW threshold resulted from a unique Stuation, and is designed to assst

one 1.8-MW hydrodlectric facility that is privately owned.

The commisson declines to amend the definition of smal producer and clarifies that this definition
aoplies to dl renewable energy facilities, not just hydropower. The offset methodology added in

subsection (h) of this section will benefit existing hydropower facilities larger than two MW.

TXU proposad changing the definition of "renewable energy technology™ to include those technologies

that use a de minimus burning of fossl fuds. CSW agreed with TXU on this recommendation.
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The commisson declines to amend the definition of renewable energy technology in this section, asit is

conggtent with the definition set forth in PURA §39.904(d).

Shell suggested modifying the definition of "renewable energy credit” (REC) and "new resources’

because the definitions as written are impermissible under the Commerce Clause.

The commisson concludes that there isarisk that parties may chdlenge this rule on the grounds that it is
impermissible under the Commerce Clause. The commission amends the definition of renewable energy

credit in this section to reduce the likeihood of such a chdlenge. The commisson concludes that all

RECs, whether generated in Texas or esewhere, must be physicaly metered in Texas and verifiable by
the program administrator. In order to verify the output from a renewable source, the generator must

demondrate that the renewable energy actudly reaches Texas. The intent of this requirement is to
ensurethat dl RECs participating in the trading program represent actua megawatt-hours of renewable
energy for consumption by Texas retail cusomers. Renewable facilities that ddiver dectricity into a
transmisson system where it is commingled with eectricity from non-renewable resources could not be
verified as ddivered to Texas customers. In addition, the commission emphasizes that 2,000 MW of
new renewable capacity shal be ingdled in Texas by January 1, 2009. Therefore, any capacity
shortfdls that arise during the course of the program shdl be made up in the REC dlocation
requirements for competitive retaillers. The commisson amends subsection (h) of this section to reflect

this conclusion.
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Comments on §25.173 (d)

Shdl Energy stated that the rule should require municipa utilities or cooperatives to bear a proportionate

share of RECs upon opting in to competition during a compliance period.

The commission agrees with Shell and points out that this requirement is set out in subsection (d)(1) of

this section. Therefore, no amendment is necessary.

Shell recommended that renewable generators done pay program costs. The Codition disagreed,
dating that generators will interface with the program through the certification process, and it is perhaps
appropriate that the costs associated with that process be paid by the generators. There may be other
certification processes, the cost of which can be borne by the party seeking certification. In addition,
costs associated with a specific transaction, such as REC transactions, can be assgned to the
transacting parties. However, RECs are the core of the program, and the Codlition stated that it is most
gppropriate to alocate general program codts, as wel as cods associated with alocating REC

requirements and monitoring compliance, anong REPs on the basis of market share.

The commission declines to apportion program cost responghility among market participants in this

section. The commission notes that this issue was never addressed in any of the technica "task force"
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meetings and should therefore be resolved under a separate proceeding related to the program

adminigration function.

Comments on §25.173 (€)

CPS noted, that while the rule as proposed does not necessarily prohibit the output from facilities
meeting the requirements of PURA §39.904(f) from receiving renewable energy credits (RECs),

§25.173(e) should be amended to specificdly include such facilities.

The commisson agrees with CPS and amends subsection (e) to dlarify that facilities meeting the

requirements of PURA 8§39.904(f) are digible for participation in the trading program.

Duke Solar and Boeing Company strongly recommended modification of subsection (€) to ensure that
the full range of industry-standard solar thermd technologies will be digible to compete in the Texas
renewable energy market. For a new renewable energy technology that operates principally on a non-

combustible renewable resource, such as solar thermd or geotherma energy, and uses fossil fud as a

back-up or secondary fudl, credits may be earned only on the renewable portion of energy production.

The commisson agrees with Duke Solar and Boeing Company's suggested language and amends
subsection () to reflect that RECs produced by these types of facilities would be earned only on the

renewable portion of energy production. The commisson additionaly amends subsection (€) to clarify
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that the capacity contribution toward meeting the capacity goads must be adjusted to reflect the

percentage of energy that is produced by the secondary or back-up fuel.

Shell Energy noted that, while subsection (€)(2) prevents a resource's above-market costs from being
included in the rates of any utility, municipaly-owned utility, or digtribution cooperative, the rule does
not specify how to determine whether a resource's above-market costs were included in a utility's rates,
nor does it define "above-market costs” Shell recommended amending the rule to provide that above-
market cogts include that portion of costs associated with a renewable energy resource that the owner
can not reasonably recover from customers in a competitive retaill or wholesde market. CSW
proposed that "above-market costs' should be determined by comparing the costs of renewables with

the costs of traditiona fossil fud resources.

The commission declines to accept Shell's proposed definition for the words "above-market costs.”
The commission concludes that the term "above-market costs' when referring to costs associated with
new renewable energy facilities, is sdf-explanatory; they are the difference between the cost of these
facilities and the cost of any other type of new generdting facility. The commisson declines to

incorporate Shell's suggested definition into this section, asit is unnecessary.

The Codlition endorsed the requirement set forth in subsection (€)(2), and added that al resources
owned or under contract with municipa utilities and distribution cooperatives should aso be subject to

this provison. The codition explained that municipaly owned utilities and distribution cooperatives not
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offering customer choice will not be subject to the same competitive discipline as REPs. Nor will they
be subject to the type of rate review traditiondly gpplied by the commission to fully regulated dectric
utilities. As aresult, they may be able to dlocate some of the above-market codts of their renewable-
resource-based power to their captive retail customers, while reducing the prices of their renewable
energy credits and thereby undercutting competing suppliers in the credits market. This would depress
prices in the credits market and, in turn, dilute the incentive for competing developers to construct the

new renewable generating facilities envisioned by the Legidature.

The commisson agrees with the Codlition and points out that this requirement is aready st out in

subsection (€)(2) of this section. Therefore, no amendment is necessary.

The Codlition dso recommended establishing a date certain to serve as a cutoff date for capacity
additions at exigting renewable-resource generating facilities allowed under subsection (€)(3). Capacity

additions made prior to this date would not be digible for the credits trading program.

The commission agrees with the Codition that incrementa capacity additions made prior to September
1, 1999 should not be dlowed to participate in the trading program. The purpose of the trading
program is to alocate the above-market costs associated with new renewable capacity in a least cost

manner. The commisson amends (c)(7) to reflect this conclusion.
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TXU pointed out a dight inconsstency between two provisons concerning repowered facilities.
Subsection (€) provides that only a qudifying existing resource, a new resource, or a small power
producer is digible to earn credits. TXU noted that a repowered facility does not fal within one of
these categories.  This is incongstent with subsection (€)(3) dlowing the energy produced by the
incremental capacity from the repowering of existing renewable facilitiesto earn RECs. If theintent isto
dlow the energy associated with the incrementa capacity obtained by repowering facilities to earn
RECs, then 825.173(e) should be modified. CSW agreed with this change but added that the provision
should be further revised to clarify that expansions of existing resources are dso eligible to produce

RECsin the trading program.

The commission agrees with TXU and CSW and amends subsection (c)(7) to include incrementa
capacity and its associated energy in the definition of a new resource. New resources are digible to

produce RECsin the trading program; additional changes to subsection (€) are therefore not necessary.

Comments on 8§25.173(f)

OPC and Cities opposed the excluson of renewable energy capacity additions associated with an
emissions reductions project under Hedlth and Safety Code §382.01593, stating that PURA does not
require an excluson of such capacity additions. In fact, the prohibition preventing renewable energy
cgpacity from quaifying for both programs is likely to reduce or even diminae the possbility that

renewable resources would be built to meet the requirements of the Hedlth and Safety Code. Instead,
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the commission should use every opportunity to encourage utilities to reduce emissons and improve ar
qudity through the ingtalation of new renewable energy technology. EDF contended thet the clean air
provisons of SB 7 including this renewable energy program were contemplated separate from the
renewable energy option in Senate Bill 766 (SB 766), Act of May 30, 1999, 76th Legidature, Regular
session, chapter 406, 1999 Texas Sesson Law Service 2626, 2628 (Vernon) (to be codified as an
amendment to Health and Safety Code 8§382.05193) relating to emissions reductions projects. Double-
counting a "grandfathered” facility's requirements under Hedth and Safety Code §382.05193 and
PURA 8§39.904 does just the opposite, it would diminish the clean air benefits contained in SB 7 and
SB 766. CSW disagreed with EDF's postion. The Codition agreed with EDF, reporting that it has
submitted comments in a rulemaking proceeding of the Texas Naturd Resources Conservation
Commisson (TNRCC) regarding modifications to its rules implementing SB 766. In those comments,
the Codlition supported a corresponding prohibition on units of output from renewable-resource
facilities being smultaneoudy digible for both (1) the credits trading program established to implement
the renewables mandate of SB 7 and (2) the TNRCC's emission reduction credit program established

under SB 766.

The commission agrees with EDF and the Codiition that the provisons contained in SB 7 and SB 766
are two separate programs relating to the policy of cleaner air for Texas citizens. Allowing a company
to satisfy two requirements by complying with a single project would reduce the overadl deployment of

these resources and associated god of cleaner ar. The commission dso points out that the language
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contained in subsection (f)(1) is consgstent with language contained in the rulemaking currently underway

at the TNRCC. No amendment to this subsection is therefore necessary.

OPC and Cities, TXU, and CSW opposed the prohibition against counting capacity generated by an
exiging fossl plant re-powered to use renewable fud, dating that a former fossl fud plant thet is
converted to burn renewable fud is essentidly new generating capecity from renewable energy
technologies and should count toward the goa in PURA 839.904. These parties contended that such
conversions may be among the most cost-effective way to achieve the god because the avoided capital
expenses could be substantid.  Furthermore, such a Site aready has access to the transmisson and
distribution network and may even possess al the required permitting. EDF argued that the point of the
legidation isto provide for new capitd investment. Opportunities such asfoss| repowering and its close
cousin, co-firing, alow arbitrage opportunists to make minima capitd investments to earn credits that
do nothing to increase economic development in Texas by providing jobs, producing new equipment for
use in Texas, or providing the deployment levels that cause renewable energy codts to go down. The
Codlition agreed with EDF, stating that allowing bio-fuds to replace foss| fud in existing generators to
be digible for RECs would displace and preclude the development of new renewable capacity and

violate SB 7's mandate for the development of 2000 megawatts of new renewable capacity

The commisson agrees with EDF and the Codition that one purpose of the trading program is to
provide an incentive for new capita investment in cleaner energy technologies. The commission points

out that all existing renewable facilities are not digible to participate in the trading program. One reason
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for thisis that existing facilities have enjoyed cost recovery. Thisis true for exidting fossl fue facilities,
they too have enjoyed cost recovery over the years. The commission aso notes that during the task
force meetings, not one party was able to adequately explain the process by which an existing fossi| fue
fadlity is repowered to become a renewable facility or the capitd costs associated with this repowering
concept.  Without this type of cost data, it would be difficult to concur with OPC and Cities that
alowing repowered foss| fud facilities participation in the program would be a more cost effective way
to fulfill the 2,000 MW requirement. The commission declines to amend subsection (f)(2) dlowing

these types of facilities to participate in the trading program.

Commentson §825.173 (Q)

Shdl Energy proposed that this subsection should specify the program administrator's funding source,
independence, sdection process, and whether the parties under its jurisdiction may apped decisions to
the commission. Shell aso recommended a requirement that the program administrator undergo an
independent audit every two years, both of its own expenses and of al REC accounts. CSW agreed
with Shell Energy's proposals with respect to program independence, audits and appeds changes but
does not agree with the sdection process changes. This type of sdection process takes too much time.
The mgority of the parties have dready expressed that the 1SO is well suited to take on this
responghility. The Caodition commended Shel for offering a number of useful recommendations with
respect to the Program Adminigtrator's status and responsibilities. These included audits of generators

and the Program Administrator, appea procedures for program administrator actions, and the necessity
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to keep the Program Adminigtrator independent of program participants. The Codition and CSW
agreed with Shell that REC account status information be kept confidentiad. This is conastent with the
Codlition's recommendation that REC transactions, including prices, should not be recorded. Shell
recommended that the Program Administrator provide regular information on tota statewide retail saes,
in order that REPs be able to predict their market share, and thus their REC requirements. The
Cadition, CSW, Rdiant, and TXU agreed that such information will be very useful to program
participants, paticularly retall providers. The Codition added that performance information of
renewable energy systems and technologies, both those ingtalled and participating in the program and
those anticipated projects would be vauable information for competitive retallers.  The Codlition
recommended that the program administrator assess pendties to competitive retallers for non-
compliance. TXU disagreed with this concept, stating that the authority to assess pendties lies with the
commission. CSW recommended that competitive retailers not in compliance with the trading program

should not be reported to the commission as required pursuant to this subsection.

The commisson commends Shell for providing useful suggedions that will hdp ensure effective
operation of the trading program, which will benefit al market participants. The commisson amends
subsection (g) to incorporate Shell's suggested language pertaining to appeds, audits, confidentidity,
and program adminigrator functions. However, as noted previoudy, cost respongbility and the
program administrator selection process will be addressed under a separate proceeding. The
commission agrees with TXU that the commission, not the program adminigirator, should assess the

pendties. Thisisconsstent with the language set forth in subsection (o) of this section. The commission
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declines to accept CSW's proposed change that would eiminate the reporting of non-compliant
competitive retailers to the commisson. The commisson concludes thet this type of information is

necessary and will asss the commission in enforcing this section.

Comments on §25.173 (h)

Enron suggested language darifying that providers of last resort would be subject to the requirements of
this section. CSW disagreed with Enron's proposed revision, stating thet it is unnecessary because the

term "retall eectric provider" is dready defined to include the provider of last resort.

The commission agrees with CSW that this change is unnecessary; PURA 831.002(17) defines aretall
electric provider as a person that sells dectric energy to retail customersin Texas. A provider of last

resort is therefore by definition a REP, no amendment to this subsection is necessary.

Commentson §25.173 (i)

Shell proposed that the rule should require the program administrator to use generation data that the
generdion facility reports to NERC's Generation Avallability Data System ("GADS') program in
evauating the "actud generator performance data” Almost al generators report their performance to
NERC, which compiles the Generation Avallahility Report ("GAR"), used by utilities, regulators and
othersfor avariety of purposes. In generd, the Codition supported the methodology for cdculating the

capacity converson factor set forth in the Rule. The Codition supported the use of actua performance
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data as the basis of the CCF, dthough it is important for the commission aso to reserve for itsdf, asit
appears to have done implicitly in subsection (i)(2)(D), the authority to make adjustments as necessary
to achieve the datutory goas. As the profile of new renewable-resource generating projects
participating in the credits program changes over time, performance of new projects may vary from the
historicad performance of operating projects. Thus, it may not be possible to precisdy project the
performance characterigtics of the next block of capacity using only the historica data of operating
projects. Some judgment may be called for to make this projection more accurately, so as to enhance

the likelihood of achieving the targeted amount of capacity.

The Codition aso recommended the use of whole-year periods of actua performance data as the basis
for recdculating the CCF. This is paticularly important when the generating facilities are wind-
powered. While inter-annual variation in the wind and solar resources is modest, seasond or intra-
annud variations can be ggnificant. Thusit is critica to include four consecutive seasons (one full year)
in sampling periods. For thisreason, it may not be practica to recaculate the CCF in the fourth quarter
of 2003, as set forth in subsection (i)(2). The Codition preferred a readjustment in the first quarter of
2003, even though it would be based on only one year of performance. Twelve months performance
data is acceptable as a minimum bas's for this calculation, as indicated in subsection (i)(2)(A). And
doing S0 at that point would give REPs an additiona three-quarters in which to adjust their contractua

arrangements, as needed, before the compliance period begins.



PUBLIC UTILITY COMMISSION OF TEXAS PAGE 66 OF 95
SUBSTANTIVE RULES. CHAPTER 25. ELECTRIC

TXU gtrongly disagreed with the Codition's suggestion that the CCF be readjusted after the program's
first compliance period. TXU maintained that only one year of data will not provide a reasonable
approximation of likely average capacity factors. Forced outages, unusua wegther, and transmission
congraints may dl impact energy production in 2002. At least two years, if not three years, is much
more likely to produce a reasonable figure. TXU commented that the initid CCF of 35% is too high,
but provides a necessary degree of certainty and should apply for three years, not two. TXU agreed in
principle with the Codition that the CCF should be recaculated during the first quarter of a compliance
period, not the fourth. CSW opposed TXU's proposed changes, mantaining that the language
proposed in this subsection should remain as written. CSW explained that there will be a least four
years of data that could be applied towards the CCF calculation if the 1999 wind projects, totaling
approximately 150 MW, are included in the data sst. Waiting three years could result in missing the

legidative targets on ether the high or low sde.

The commisson notes that an accurate CCF is fundamentd to successful implementation of PURA
839.904. An accurate CCF helps to ensure that the capecity targets are achieved in a timely and
efficient manner. An adminigratively set CCF of 35% for the first two compliance periods, followed by
biennia readjustments based on actud facility performance data, will ensure that the capacity targets are
met in an efficent manner.  The commisson notes that this issue was paingakingly discussed and
negotiated in the "task-force’ meetings as part of a comprehensve program design package. The
commission therefore declines to accept the changes to this subsection as requested by TXU, Shell, or

the Renewable Codlition.
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Commentson 825.173 (j)

Shell Energy recommended that this subsection should more clearly state that competitive retallers and
others may trade RECs. Uncertainty may hamper trading activities and defeat the proposed rule's and
the gatute's gods. Shedl aso recommended that the trading program should ensure anonymity in the
trading process. For example, the EPA has delegated the SO, dlowance auction responghility to the
Chicago Board of Trade, which conducts annua auctions of both alowances that EPA has held in
reserve and those that private parties have offered for sde. Such a system could alow competitive
retallers to trade RECs without fear that entities will gain a market power advantage in trading. Shell
adso maintained that the rule dso should expresdy permit severa commercidly recognized types of
transactions. Firg, it should expresdy dlow parties to enter into long-term contracts to sell their surplus
RECs. Second, it should alow a futures market, where entities agree to sdl RECs in given forward
periods. The EPA's Acid Rain Rules permit trades in future dlowances. Findly, the commission should
expand the trading program to alow entities other than competitive retailers, such as brokers, to trade
RECs. This latter provison addresses the fear some parties have expressed that an entity might corner
the market on RECs. The more entities that can trade RECs, the less likely that any one entity can

"corner the market."

The Codition agreed with Shell that the rule should explicitly make dlowance in the REC trading

program for amultiplicity of types of transactions and market participants. The Codition disagreed with
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Shdl's proposd that the commisson should edtablish a trading/auction sysem.  The Codition
recommended commisson intervention only in the event that effective market mechanisams fal to

develop of their own accord. TXU did not agree that any of Shell's proposal's were necessary.

The commission declines to incorporate Shell's suggestion, noting that such types of transactions are not

prohibited under this section. The transactions listed by Shell would be permissble in this trading

program.

Shell proposed that the rule should provide for "rounding”, stating that a generator producing 0.5 MWh
or greater as its last unit generated should be awarded one REC. Doing so will recognize and reward
production at the margins, and will especialy benefit smal producers. TXU agreed with Shell, dlarifying
that this was the intent of the parties during the workshops, and including an explicit rounding provison

in the rule would be appropriate.

The commisson agrees with this change, noting that this was the intent of the parties during the task-

force meetings. The commission amends subsection (k)(1) to reflect this conclusion.

Comments on §25.173(m)

Shell proposed that the word "periodic” be eiminated from this subsection because one might interpret

the word as limiting the times the commisson may ingpect afacility. Shell aso recommended additiond
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language that would clarify that, in the event that decertification occurs, RECs awarded prior to

decertification remain vaid. The Codition, CSW and TXU agreed with this change.

The commission agrees with Shell and amends subsection (m) to reflect this conclusion.

Comments on proposed forms

The Codition and CPS proposed minor modifications to the form to accommodate multiple unit wind

facilities and landfill gasfacilities. These changes were incorporated into the certification form.

General Comments

The commisson received comments regarding the effect of the rule on interstate commerce. ETC
argued that the limitation to renewables ingdled in Texas is a violation of the Commerce Clause, in
Article 1, Section 8 of the United States Condtitution. ETC contended that the proposed rule's
excluson of out-of-gate renewables from the credit trading program or from the required alocation
imposed on each REP, MOU, and dectric cooperative violates the Commerce Clause, because it treats
in-state economic interests more favorably than their out-of-state counterparts. ETC argued that the
proposed rule creates a clear, unmistakable preference for in-state renewable resources solely on the
bass of therr physicd location, without regard for the fact that renewable generation sold in Texas by
Texas companies for use by Texas consumers furthers the goa of cleaner air in Texas regardless of its

origin. ETC maintained that, if the ultimate purpose of the renewables mandate is to provide for cleaner
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ar in Texas, as opposed to creating a market, then the proposed rule should recognize dl renewable

resources that result in energy sold in Texas, regardiess of their origin.

STEC agreed with ETC that the excluson of out-of-gate renewables in the trading program is
uncongtitutiona because it places an impermissible burden on interstate commerce; however, OPC and
Cities disagreed with ETC, dating that the proposed rule accurately reflects the intent of PURA

§39.904.

Shel commented that the REC definition, which requires a retaler to purchase renewable energy
generated in Texas, violates Congtitutional prohibitions againgt a date discriminating againgt out-of-state
commerce. Shell argued that the Commerce Clause prohibits states from engaging in economic
protectionism againgt other states, and that State statutes discriminating against out-of-state commerce
are condtitutiond only if judtified by a valid factor unrelated to economic protectionism. Shell asserted
that the proposed rule discriminates against out-of-state commerce by requiring competitive retallers to
purchase a portion of their energy supplies from Texas sources. Shell interpreted the statute as not
requiring competitive retailers to purchase their renewable energy requirement from Texas sources.
Shell recommended that the commission alow a retailer to meet its renewable energy requirement by
purchasing either Texas or out-of-state renewable energy, while applying the same performance
dandards to out-of-state suppliers under subsection (). Shell further noted that line losses and
transmisson congraints will lead most potentid suppliers to locate in Texas anyway, therefore a

modified rule will lead to more renewable energy capacity in Texas without violating the Condtitution.
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The Renewable Codition disagreed with ETC and Shell, contending that state statutes distinguishing
between in-state and out-of-state interests are congtitutiond if justified by a valid factor unrelated to
economic protectionism.  In the case of the renewable energy mandate, the legitimate loca purpose of
§39.904 is the Legidature's desre to capture and develop, rather than neglect and lose, the
environmental benefits gained from using Texas vad, untapped store of renewable resources. This
legitimate public purpose can not be furthered without "ingdling in Texas' the renewable facilities at
those dtes in Texas where the resources are located; it was not the Legidatures intent to be

protectionist.

The Codlition also stated that any person in the country is free to participate in the development of these
renewable capacity additions. The Codition commented that alowing renewable resources from
outsde of Texas to quaify would totally disconnect the implementation of the statute and rule from the
legitimate objectives of the program as concelved by the Legidature. EDF generdly concurred with the

datements made by the Codlition.

The proposed rule as published is permissible under the commerce clause. The object of the proposed
rule was the entirdy legitimate god of improving the ar qudity for Texas citizens, and the rule was
crafted to achieve this god through efficient and economica development of local renewable resources
for the locd generation of clean energy. The commission has modified the rule, however, by removing

the excluson of out-of-state renewable resources. The purpose of this modification is to reduce the risk
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that implementation of this statutory program would be delayed by a commerce-clause chalenge to the
rule. Beyond the clean-air benefits, the rule provides incentives for the development of an abundant
natura resource. The commission finds that the means for achieving these gods are reasonable and do

not unfairly discriminate againgt other states through economic favoritism.

The federd Clean Air Act is implemented through state plans that focus on emissons in locd aress.
Texas has severd aress that are not in compliance with the Clean Air Act standards, including Ddllas-
Fort Worth, Houston, Corpus Christi, and Beaumont-Port Arthur, and areas that are nearing non-
attainment, such as Audin and San Antonio. To help meet the Clean Air Act standards, specific
provisons of Senate Bill 7 require the clean-up of plants with high emissons, and the use of clean-
burning foss| fuels, such as naturd gas, and the use of renewable resources. Cleaning the air in Texas,
however, has sgnificant associated costs, and the state agency respongble for preparing implementation
plansis in the process of developing a laundry list of arr clean-up measures that will affect a number of

industries.

New renewable resources, although potentially more expensive than other dectric resources, are an
effective means for cleaning the air. Through PURA 839.904, the legidature clearly sought to support
the development of renewable resources in Texas to efficiently and economicaly reduce emissons from
electricity generation. The demand for eectricity in Texas has been and is projected to continue to

increase, and the legidature mandated the use of energy derived from renewable resources in Texas O
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that a portion of the additiond future energy generated and consumed by Texans would result in cleaner

ar for dl Texans.

The commisson acknowledges the loca economic benefits that incidentaly result from the rule and
concludes that it is permissible for the state, under its sovereign powers, to use markets and market
forces to achieve environmental benefits for its citizens. The rule is not a measure for economic
protectionism, but, rather, a legitimate program that is consstent with state and federa gods under the
Clean Air Act, and is conggtent with the mechaniam (State action) thet is at the heart of the Clean Air

Act.

While the commission believes that the rule, as origindly proposed, was consstent with the Commerce
Clause, it is modifying the rule to reduce the risk of a conditutional chalenge. Renewable facilities
would qudify for RECs if the output of the renewable facility reaches Texas, so that it can be physicaly
metered and verified in Texas. It is anticipated and intended that the rule will encourage the
development of renewable resources within Texas. Renewable resources are digtinctly different from
cod or naturd gas. The wind and solar energy not captured and used today vanishes and can not be
recovered. In addition, they are digtinctly different in their ability to be trangported. Cod and gas can
be trangported to a suitable location for conversion to eectricity, but most renewable resources must be
exploited where they are found. Texas has a vast untapped array of renewable resources available for
the cleen generation of energy. Usng these resources will improve the ar qudity, yet ther

environmental benefits are wasted unless they are exploited. Clean generation of eectricity outside of
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Texas dso may provide environmenta benefits if it is located close to Texas and serves Texas
consumers, but it is difficult to draw a line between a location that would and would not benefit Texas
ar. Therule therefore, alows credits to be accorded to dl new facilities located out of the state as long
as the energy produced by those facilities meets the digibility requirements of the rule and is physicaly

metered and verified in Texas.

Any loca economic benefits that may result from the state's devel opment of new renewable capecity are
incidentd to the legitimate goa of providing cleaner air for Texans and developing Texas renewable
resources. To foster the development of renewable generation plantsin Texas, it is necessary to creste
incentives. PURA 839.904(c)(2)(B) specificaly requires the commission to encourage devel opment,
congtruction, and operation of new renewable energy projects in this sate to bring the environmenta
benefits of clean ar to Texas The rule accomplishes this objective without impeding the flow of

interstate commerce.

EDF pointed out that the provisonsin this section are interrelated, noting that each commission decison
on individua provisons can tend to either promote development of renewable capacity dightly earlier,
or to retard development of resources to meet the interim legidative gods. EDF added that decisions
were dready made in the legidative process to accommodate risk and cost issues raised by utilities.
These accommodations have had the effect of delaying and back-loading the acquistion of new
renewables relative to a smple and consstent proposa that would have developed 200 MWs of new

renewable energy each year for ten years. EDF provided atable illustrating that the graduated increase
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of new renewables as required in PURA 839.904(a) provided 50% less reduction when compared with

asmple program that would have required 200 MW of new renewable energy each year for ten years.

All comments, including any not specificaly referenced herein, were fully consdered by the commission.
In adopting this section, the commisson makes other minor modifications for the purpose of darifying its

intent.

This new section is adopted under the Public Utility Regulatory Act, Texas Utilities Code Annotated
§14.002 (Vernon 1998) (PURA), which provides the Public Utility Commission with the authority to
make and enforce rules reasonably required in the exercise of its powers and jurisdiction, and
gpecificaly, Senate Bill 7, Act of May 21, 1999, 76th Legidature, Regular Session, chapter 405, 1999
Texas Sesson Law Service, 2543, 2558 (Vernon) (to be codified as an amendment to the Public Utility
Regulatory Act, Texas Utilities Code Annotated §39.101(b)(3) and §39.904) which entitles dl
customers access to providers of renewable energy, requires an additional 2,000 MW of renewable
generating capacity to be ingdled in Texas by 2009, directs the commission to establish a renewable
energy credits trading program and to adopt rules necessary to enforce and administer the program

outlined in this section.

Cross Reference to Statutes. Public Utility Regulatory Act 8811.002(a), 14.001, 14.002, 39.101(b)(3),

and 39.904.
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§25.173. Goal for Renewable Energy.

@

(b)

(©

Purpose. The purpose of this section isto ensure that an additiona 2,000 megawatts (MW) of
generding capacity from renewable energy technologiesisingtaled in Texas by 2009 pursuant
to the Public Utility Regulatory Act (PURA) §839.904, to establish a renewable energy credits
trading program that would ensure that the new renewable energy capacity is built in the most
efficient and economical manner, to encourage the devel opment, construction, and operation of
new renewable energy resources at those sitesin this state that have the greatest economic
potentid for capture and development of this state's environmentally beneficia resources, to
protect and enhance the qudity of the environment in Texas through increased use of renewable
resources, to respond to customers expressed preferences for renewable resources by ensuring
that all customers have access to providers of energy generated by renewable energy resources
pursuant to PURA 8§39.101(b)(3), and to ensure that the cumulative installed renewable

capacity in Texaswill be at least 2,880 MW by January 1, 2009.

Application. This section applies to power generation companies as defined in 825.5 of this
title (relating to definitions), and competitive retailers as defined in subsection (c) of this section.
This section shall not gpply to an eectric utility subject to PURA 8§39.102(c) until the expiration

of the utility's rate freeze period.

Definitions.
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Competitiveretailer—A municipaly-owned utility, generation and transmisson
cooperative (G&T), or distribution cooperative that offers customer choicein the
restructured competitive eectric power market in Texas or aretall eectric provider
(REP) as defined in 825.5 of thistitle.

Compliance period—A caendar year beginning January 1 and ending December 31
of each year in which renewable energy credits are required of a competitive retailer.
Designated representative—A responsible natural person authorized by the owners
or operators of arenewable resource to register that resource with the program
adminigrator. The designated representative must have the authority to represent and
legaly bind the owners and operators of the renewable resource in al matters pertaining
to the renewable energy credits trading program.

Early banking—Awarding renewable energy credits (RECs) to generatorsfor sadein
the trading program prior to the program's first compliance period.

Existing facilities—Renewable energy generators placed in service before September
1, 1999.

Gener ation offset technology—Any renewable technology that reduces the demand
for dectricity a a Ste where a customer consumes electricity. An example of this
technology is solar water heating.

New facilities—Renewable energy generators placed in service on or after September

1, 1999. A new facility includes the incremental capacity and associated energy from
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(13)

an exiging renewable facility achieved through repowering activities undertaken on or
after September 1, 1999.

Off-grid generation—The generation of renewable energy in an application thet is not
interconnected to a utility transmission or digtribution system.

Program administrator—The entity approved by the commission that is responsible
for carrying out the administrative responghilities related to the renewable energy credits
trading program as set forth in subsection (g) of this section.

REC offset (offset)—An REC offsat represents one MWh of renewable energy from
an exiging facility that may be used in place of an REC to meet arenewable energy
requirement imposed under this section. REC offsets may not be traded, shdl be
caculated as st forth in subsection (i) of this section, and shall be gpplied as set forth in
subsection (h) of this section.

Renewable energy credit (REC or credit)—An REC represents one megawatt hour
(MWh) of renewable energy that is physicaly metered and verified in Texas and meets
the requirements set forth in subsection (€) of this section.

Renewable ener gy credit account (REC account)—An account maintained by the
renewable energy credits trading program administrator for the purpose of tracking the
production, sale, transfer, purchase, and retirement of RECs by a program participant.
Renewable energy creditstrading program (trading program)—T he process of
awarding, trading, tracking, and submitting RECs as a means of meeting the renewable

energy requirements set out in subsection (d) of this section.
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(18)

Renewable energy resour ce (renewable resour ce)— A resource that produces
energy derived from renewable energy technologies.

Renewable ener gy technology—Any technology thet excdlusively relies on an energy
source that is naturdly regenerated over a short time and derived directly from the sun,
indirectly from the sun, or from moving water or other natura movements and
mechanisms of the environment. Renewable energy technologies include those thet rely
on energy derived directly from the sun, on wind, geotherma, hydrod ectric, wave, or
tidal energy, or on biomass or biomass-based waste products, including landfill gas. A
renewable energy technology does not rely on energy resources derived from fossil
fuds, or waste products from inorganic sources.

Repowering—Modernizing or upgrading an exiging facility in order to increase its
capacity or efficiency.

Settlement period—The first calendar quarter following a compliance period in which
the settlement process for that compliance year takes place.

Small producer—A renewable resource that isless than two megawaits (MW) in size.

Renewable energy creditstrading program (trading program). Renewable energy credits

may be generated, transferred, and retired by renewable energy power generators, competitive

retailers, and other market participants as set forth in this section.

D

The program administrator shal gpportion arenewable resource requirement among al

competitive retailers as a percentage of the retail sales of each competitive retaller as set
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forth in subsection (h) of this section. Each competitive retailer shall be responsible for
retiring sufficient RECs as st forth in subsections (h) and (k) of this section to comply
with this section. The requirement to purchase RECs pursuant to this section becomes
effective on the date each compstitive retaller begins serving retail eectric cusomersin
Texas.

A power generating company may participate in the program and may generate RECs
and buy or sall RECs as st forth in subsection (j) of this section.

RECs shdl be credited on an energy basis as set forth in subsection (j) of this section.
Municipaly-owned utilities and distribution cooperatives that do not offer customer
choice are not obligated to purchase RECs. However, regardless of whether the
municipally-owned utility or distribution cooperative offers cusomer choice, a
municipally-owned utility or distribution cooperative possessing renewable resources
that meet the requirements of subsection (€) of this section may sell RECs generated by
such aresource to competitive retailers as set forth in subsection (j) of this section.

Except where specificaly stated, the provisons of this section shdl gpply uniformly to dl

participants in the trading program.

Facilities digiblefor producing RECsin the renewable energy creditstrading program.

For arenewable facility to be digible to produce RECs in the trading program it must be either

anew facility or asmall producer as defined in subsection (c) of this section and must lso mest

the requirements of this subsection:
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A renewable energy resource must not be indligible under subsection (f) of this section
and must register pursuant to subsection (n) of this section;

The facility's above-market costs must not be included in the rates of any utility,
municipally-owned utility, or distribution cooperative through base rates, a power cost
recovery factor (PCRF), stranded cost recovery mechanism, or any other fixed or
variable rate dement charged to end users,

For arenewable energy technology that requires fossi| fuel, the facility's use of fossl fud
must not exceed 2.0% of the tota annud fued input on a British therma unit (BTU) or
equivdent basis,

The output of the facility must be readily capable of being physicaly metered and
verified in Texas by the program adminisirator. Energy from arenewable facility thet is
ddlivered into a transmisson sysem where it is commingled with eectricity from non-
renewable resources can not be verified as delivered to Texas customers. A facility is
not ingligible by virtue of the fact that the facility is a generation-offset, off-grid, or on-
gte didiributed renewable facility if it otherwise meets the requirements of this section;
and

For amunicipaly owned utility operating a gas distribution system, any production or
acquidtion of landfill gasthet is directly supplied to the gas didribution sysem isdigible
to produce RECs based upon the conversion of the therma energy in BTUsto electric
energy in KWh using for the conversion factor the syssemwide average heet rate of the

gasfired units of the combined utility's dectric system as mesasured in BTUS per kWh.
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(6) For industry-standard thermal technologies, the RECs can be earned only on the
renewable portion of energy production. Furthermore, the contribution toward
datewide renewable capacity megawait gods from such facilities would be equd to the
fraction of thefadility's annuad MWh energy output from renewable fud multiplied by the

facility's nameplate MW capacity.

Facilities not digible for producing RECsin the renewable energy creditstrading

program. A renewable facility isnot digible to produce RECsin the trading program if it is:

Q A renewable energy capacity addition associated with an emissions reductions project
described in Hedlth and Safety Code §382.05193, that is used to satisfy the permit
requirements in Health and Safety Code §382.0519;

2 An exigting facility that is not asmal producer as defined in subsection () of this
Section; or

3 An exigting foss| plant that is repowered to use arenewable fuel.

Responsibilities of program administrator. No later than June 1, 2000, the commission
shall approve an independent entity to serve as the trading program administrator. At a
minimum, the program adminigtrator shal perform the following functions

Q Create accounts that track RECs for each participant in the trading program;

2 Award RECs to registered renewable energy facilities on a quarterly basis based on

verified meter reads;
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Assign offsets to competitive retailers on an annua basis based on a nomination
submitted by the competitive retailer pursuant to subsection (n) of this section;
Annualy retire RECs that each competitive retailer submits to meet its renewable energy
requirement;

Retire RECs at the end of each REC's three-yeer life;

Maintain public information on its webste that provides trading program information to
interested buyers and sdllers of RECs,

Create an exchange procedure where persons may purchase and sell RECs. The
exchange shdl ensure the anonymity of persons purchasing or sdling RECs. The
program administrator may delegate this function to an independent third party. The
commission shal gpprove any such delegetion;

Make public each month the total energy sdles of competitive retallersin Texas for the
previous month;

Perform audits of generators participating in the trading program to verify accuracy of
metered production data;

Allocate the renewable energy responsibility to each competitive retaller in accordance
with subsection (h) of this section; and

Submit an annua report to the commisson. Beginning with the program's first
compliance period, the program administrator shall submit areport to the commission

on or before April 15 of each cdendar year. The report shal contain information
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pertaining to renewable energy power generators and competitive retailers. Ata

minimum, the report shall contain:

(A)  theamount of existing and new renewable energy cagpacity in MW inddled in
the state by technology type, the owner/operator of each facility, the date each
facility began to produce energy, the amount of energy generated in megawait-
hours (MWh) each quarter for dl capacity participating in the trading program
or that was retired from service; and

(B) aliging of dl competitive retallers participating in the trading program, each
competitive retailer's renewable energy credit requirement, the number of offsets
used by each competitive retaller, the number of credits retired by each
competitive retailer, aliging of al competitive retallers that were in compliance
with the REC requirement, alisting of al competitive retallersthat failed to retire
aufficient REC requirement, and the deficiency of each competitive retailer that

failed to retire sufficient RECs to meet its REC requirement.

Allocation of REC purchase requirement to competitiveretailers. The program
adminigrator shal alocate REC requirements among competitive retailers. Any renewable
capacity that is retired before January 1, 2009 or any capacity shortfals that arise due to
purchases of RECs from out-of-gtate facilities shal be replaced and incorporated into the
alocation methodology set forth in this subsection. Any changes to the alocation methodology

to reflect replacement capacity shall occur two compliance periods after which the facility was
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retired or cagpacity shortfall occurred. The program adminigtrator shall use the following

methodology to determine the tota annual REC requirement for a given year and the find REC

requirement for individua competitive retailers:

D The totd statewide REC requirement for each compliance period shal be caculated in

terms of MWh and shdl be equd to the renewable capacity target multiplied by 8,760

hours per year, multiplied by the appropriate capacity conversion factor set forth in

subsection (i) of this section. The renewable energy capacity targets for the compliance

period beginning January 1, of the year indicated shal be:

(A)
(B)
(©)
(D)
(E)
(F)
(&
(H)

400 MW of new resources in 2002;

400 MW of new resources in 2003;

850 MW of new resources in 2004;

850 MW of new resources 2005;

1,400 MW of new resourcesin 2006;
1,400 MW of new resourcesin 2007;
2,000 MW of new resources in 2008; and

2,000 MW of new resources in 2009 through 2019.

2 Thefina REC requirement for an individual competitive retailer for a compliance period

shdl be cdculated asfollows:

(A)

Each compstitive retailer's preliminary REC requirement is determined by

dividing itstota retall energy salesin Texas by the totd retall sdesin Texas of
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al competitive retailers, and multiplying that percentage by the total atewide
REC requirement for that compliance period.

The adjusted REC requirement for each competitive retailer that is entitled to an
offsat is determined by reducing its preliminary REC requirement by the offsets
to which it qualifies, as determined under subsection (i) of this section, with the
maximum reduction equd to the competitive retailer's preliminary REC
requirement. Thetota reductionsfor adl competitive retailersis equd to the
total usable offsets for that compliance period.

Each competitive retailer's find REC requirement for a compliance period shall
be increased to recapture the total usable offsets calculated under subparagraph
(B) of this paragraph. The additiona REC requirement shall be calculated by
dividing the competitive retaler's adjusted REC requirement by the total
adjusted REC requirement of al competitive retailers. Thisfraction shal be
multiplied by the total usable offsets for that compliance period and this amount
shall be added to the compstitive retailer's adjusted REC requirement to

produce the competitive retailer's find REC requirement for the compliance

period.

(0] Nomination and calculation of REC offsets.

(1) A REP, municipaly-owned utility, G& T cooperative, distribution cooperdtive, or an

affiliste of a REP, municipaly-owned utility, or distribution cooperative, may apply
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offsetsto meet dl or aportion of its renewable energy purchase requirement, as

caculated in subsection (h) of this section, only if those offsets are nominated in afiling

with the commisson by June 1, 2001. A G&T may nominate the combined offsets for
itself and its member distribution cooperatives upon the presentation of a resolution by
its Board authorizing it to do so.

The commission shdl verify any desgnations of REC offsats and notify the program

adminigtrator of its determination by December 31, 2001.

REC offsets shdl be equd to the average annud MWh output of an existing resource

for the years 1991-2000 or the entire life of the existing resource, whichever isless.

REC offsets quaify for use in acompliance period under subsection (h) of this section

only to the extent that:

(A)  Theresource producing the REC offset has continuoudy since September 1,
1999 been owned by or its output has been committed under contract to a
utility, municipaly-owned utility, or cooperative nominating the resource under
paragraph (1) of this subsection or, if the resource has been committed under a
contract that expired after September 1, 1999 and before January 1, 2002, it is
owned by or its output has been committed under contract to a utility,
municipally-owned utility, or cooperative on January 1, 2002; and

(B)  Thefadlity producing the REC offsetsis operated and producing energy during

the compliance period in amanner consstent with higtoric practice.
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the competitive retaller may no longer claim the REC offset againgt its REC requirement.

()] Calculation of capacity conversion factor. The capacity conversion factor used by the
program adminigtrator to allocate credits to competitive retailers shal be calculated as follows:
2 The capacity conversion factor (CCF) shall be administratively set a 35% for 2002 and

2003, the first two compliance periods of the program.

2 During the fourth quarter of the second compliance year (2003), the CCF shdl be
readjusted to reflect actua generator performance data associated with dl renewable
resources in the trading program. The program adminigtrator shall adjust the CCF
every two years theregfter and shall:

(A)  bebased on dl renewable energy resourcesin the trading program for which at
least 12 months of performance datais available;

(B)  represent aweighted average of generator performance;

(C)  usedl vdid performance datathat is available for each renewable resource; and

(D)  ensurethat the renewable capacity gods are attained.

(k) Production and transfer of RECs. The program administrator shal administer atrading
program for renewable energy credits in accordance with the requirements of this subsection.
(1) A RECwill be awarded to the owner of arenewable resource when aMWh is metered

at that renewable resource. A generator producing 0.5 MWh or greater asitslast unit
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generated should be awarded one REC on a quarterly basis. The program administrator

ghall record the amount of metered MWh and credit the REC account of the renewable

resource that generated the energy on a quarterly basis.

Thetrandfer of RECs between parties shall be effective only when the transfer is

recorded by the program administrator.

The program administrator shall require that RECs be adequatdly identified prior to

recording atransfer and shdl issue an acknowledgement of the transaction to parties

upon provison of adequate information. At a minimum, the following information shdll

be provided:

(A)  identification of the parties;

(B) REC serid number, REC issue date, and the renewable resource that produced
the REC;

(C)  thenumber of RECsto be transferred; and

(D)  thetransaction date.

A compstitive retailer shal surrender RECs to the program adminigtrator for retirement

from the market in order to meet its REC alocation for acompliance period. The

program administrator will document al REC retirements annudlly.

On or after each April 1, the program administrator will retire RECs that have not been

retired by competitive retailers and have reached the end of their three-year life.

The program adminisirator may establish a procedure to ensure that the avard, trandfer,

and retirement of credits are accurately recorded.
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()] Settlement process. Beginning in January 2003, the first quarter following the compliance
period shdl be the settlement period during which the following actions shal occur:

2 By January 31, the program administrator will notify each competitive retailer of itstotal
REC requirement for the previous compliance period as determined pursuant to
subsection (h) of this section.

2 By March 31, each competitive retailer must submit credits to the program
adminigrator from its account equivaent to its REC requirement for the previous
compliance period. If the competitive retailer has insufficient creditsin its account to
satidfy its obligation, and this shortfal exceeds the applicable deficit dlowance as st
forth in subsection (m)(2) of this section, the competitive retaller is subject to the penalty

provisons in subsection (o) of this section.

(m  Trading program compliance cycle.

2 Thefirst compliance period shall begin on January 1, 2002 and there will be 18
consecutive compliance periods. Early banking of RECsis permissible and may
commence no earlier than July 1, 2001. The program's first settlement period shdl take
place during the first quarter of 2003.

(20 A competitive retailer may incur adeficit allowance equa to 5.0% of its REC
requirement in 2002 and 2003 (the first two compliance periods of the program). This

5.0% deficit dlowance shdl not gpply to entities that initiate customer choice after
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2003. During thefirst settlement period, each competitive retailer will be subject to a
penaty for any REC shortfal that is grester than 5.0% of its REC requirement under
subsection (h) of this section. During the second settlement period, each competitive
retailer will be subject to the pendty process for any REC shortfal greater than 5.0% of
the second year REC dlocation. All competitive retailersincurring a 5.0% deficit
pursuant to this subsection must make up the amount of RECs associated with the
deficit in the next compliance period.

The issue date of RECs created by a renewable energy resource shdl coincide with the
beginning of the compliance year in which the credits are generated. All RECs shdll
have alife of three compliance periods, after which the program adminisirator will retire
them from the trading program.

Each REC that is not used in the year of its creation may be banked and is valid for the
next two compliance years.

A compstitive retailer may meet its renewable energy requirements for acompliance
period with RECsissued in or prior to that compliance period which have not been

retired.

Registration and certification of renewable ener gy facilities. The commisson shdl

register and certify dl renewable facilities that will produce either REC offsets or RECsfor sale

in the trading program. To be awarded RECs or REC offsets, a power generator must

complete the registration process described in this subsection. The program administrator shall
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certified by the commisson.
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The designated representative of the generating facility shdl file an application with the
commission on aform approved by the commission for each renewable energy
generation facility. At aminimum, the gpplication shdl include the location, owner,
technology, and rated capacity of the facility and shal demondrate that the facility meets
the resource digibility criteriain subsection (€) of this section.

No later than 30 days after the designated representative files the certification form with
the commisson, the commission shdl inform both the program administrator and the
designated representative whether the renewable facility has met the certification
requirements. At that time, the commission shdl ether certify the renewable facility as
eigible to receive either RECs or offsets, or describe any insufficiencies to be remedied.
If the application is contested, the time for acting is extended by 30 days.

Upon receiving notice of certification of new facilities, the program adminisirator shall
create an REC account for the designated representative of the renewable resource.
The commisson may make on-gte vidts to any certified unit of arenewable energy
resource and may decertify any unit if it is not in compliance with the provisons of this
subsection.

A decertified renewable generator may not be awarded RECs. However, any RECs
awarded by the program administrator and transferred to a competitive retailer prior to

the decertification remain vaid.
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Penalties and enforcement. If by April 1 of the year following a compliance yesr it is
determined that a competitive retailer with an allocated REC purchase requirement has

insufficient credits to satisfy its alocation, the competitive retailer shal be subject to the

adminigrative pendty provisons of PURA 815.023 as specified in this subsection.
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Except as provided in paragraph (4) of this subsection, a penalty will be assessed for
that portion of the deficient credits.

The pendty shdl be the lesser of $50 per MWh or, upon presentation of suitable
evidence of market value by the competitive retailer, 200% of the average market value
of credits for that compliance period.

Therewill be no obligation on the competitive retaller to purchase RECs for deficits,
whether or not the deficit was within or was not within the competitive retaler's
reasonable control, except as set forth in subsection (m)(2) of this section.

In the event that the commission determines that events beyond the reasonable control
of acompetitive retailer prevented it from meeting its REC requirement there will be no
penalty assessed.

A party isrespongble for conducting sufficient advance planning to acquire its alotment
of RECs. Failure of the spot or short-term market to supply a party with the alocated
number of RECs shdl not condtitute an event outside the competitive retailer's
reasonable control. Events or circumstances that are outside of a party's reasonable

control may include weather-related damage, mechanica fallure, lack of transmisson
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capacity or avallability, strikes, lockouts, actions of a governmental authority that
adversdly effect the generation, transmission, or distribution of renewable energy from

an eligible resource under contract to a purchaser.

Renewableresources €ligible for salein the Texas wholesale and retail markets. Any
energy produced by arenewable resource may be bought and sold in the Texas wholesde
market or to retall customersin Texas and marketed as renewable energy if it is generated from

aresource that meets the definition in subsection (c)(14) of this section.

Periodic review. The commisson shal periodicaly assess the effectiveness of the energy-
basad credits trading program in this section to maximize the energy output from the new
capacity additions and ensure that the god for renewable energy is achieved in the most
economicaly-efficient manner. If the energy-based trading program is not effective,
performance standards will be designed to ensure that the cumulative installed renewable

capacity in Texas meets the requirements of PURA 8§39.904.
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This agency hereby certifies that the rule, as adopted, has been reviewed by legal counsel and
found to be avaid exercise of the agency'slegd authority. It is therefore ordered by the Public Utility
Commission of Texasthat rule §25.173 relating to Goa for Renewable Energy is hereby adopted with

changes to the text as proposed.

ISSUED IN AUSTIN, TEXASON THE 20th DAY OF DECEMBER 1999.

PUBLIC UTILITY COMMISS ON OF TEXAS

Chairman Pat Wood, 111

Commissioner Judy Walsh

Commissioner Brett A. Perlman



